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A OUR Committee has received two powers from the Houle 
4 Ihe firſt on the 5th of March 1794, to inſpect theLords 
Journals, in relation to their proceedings on the trial of Warren 
_ Haſtings, ..Eſq.. and to report what they find therein to the 
Ihe ſecond is an inſtruction given on the 1th day of t 
ſame month of March, to this effect: that your Committee do 
report to this Houſe. the ſeveral matters which have occurred 


ſince the commencement of the ſaid proſecution, and which hae, 
in their opinion, contributed to the duration thereof to the pre- 
1 


- * 


ſent time, with their obſervations thereu pon. 
_ Your Committee is ſenſible that the duration of the ſaid trial, 
and the cauſes of that duration, as well as the matters which have 


therein occurred, do well merit the attentive conſideratioa of 


this Houſe ; we have therefore endeavoured, with all dikgence, 
to employ the powers that haye been granted, and to execute the - 
orders that have been given to us, and to report thereon as 
ſpeedily as poſſible, and as fully as the time would admit. 


Your. Committee has conſidered, firſt, the mere fact, of; the | 
duration of the trial, which they find to have commenced on 
the, 13th day of February 1788, and to have continued by 


various adjournments to the faid 17th of March. 


FP" 


During that period, the ſittings of the Court have occupied | 


: one hundred and eighteen, days, or about one third of à ear. 
Ihe diſtribution of the fitting days in each year is as follows: 


a . 


In the year 1788, the Court ſaat— 3 
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Ae With of to time, as meaſured by the calendar, and 


alſs as meaſu by the number of days occupied in actual H 


They find, on n the duration of the trial, with | 


3 ; : Fi js. LM to the nymber of years which it has laſted, that it has 
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been owing to feveral prorogatione, and to one diſſolution of 
Parliament; to difcuffions which are ſuppoſed to have ariſen in 
the Houſe of Peers bn the legality of the continuance of im- 
peachments from Parliamènt to 8 that it has been 
owing to the number and length of the adjournments of the 
Court; particularly the adjournments on account of the circuit, 
"which adjournments were interpofed in the middle of the 
| feſhion, and the moſt proper time for buſinefs ; that it has been 
i 3 to one adjournment, made in conſequence of a complaint 
F riſoner againſt one of Jon Managers, which took up a 
1 ace 1 2 ten days; that two days adjournment were made on 
” account of the illneſs of certain of the Managers; and, as far 
2s your Committee can judge, two ſitting days were prevented 
by 1 ſudden and unexpected dereliction of the defence of the 
aer at the cloſe of the laſt ſeſſion, your Managers not 
having been then ready to produce their evidence in reply, nor 
to m ci their obſervations on the evidence produced by the 
priſoner's counſel; as-they expected the whole to have gone 
through before they were called on for their reply. —In this 
ſeſſion your Committee computes that the trial was delayed 
about à week or ten days. The Lords waited for the recovery 
of the Marquis Cornwallis, the priſoner wiſhing to avail him- 
_ * Jelf of the teſtimony of that noble perſon, 
Wich regard to the one hundred and-eighteen days wiployed 
in actual fitting, the diſtribution of the dulinefs was in the man- 


ner following there were ſpent 7 


In reading the articles of impeachment, and the N 

ant's anſwer, and in debate on the mode of proceeding 3 
peeing ſpeeches, and ſumming up by the Managers 19 
Documentary and oral evidence by the Managers 51 
Opening ſpeeches and ſumming up by the defendant's | 

counſel, and defendant's addreffes to the Court 22 
Documentary and * er Knee: on the 833 of the de- 
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FY It was prineipally documentary evidence r vo . I 
papers ot great length, the whole of which was often 1 4 
to be read, when brought to prove a fingle ſhort fact. — -- - 9 
the head of evidence muſt he taken into conſideration the num- 4 
ber and deſcription of the witneſſes examined and croſs<. 

. Examined, 

Thirdly, and indgally the e of the trial ito be.*. 
attributed to objections taken by the priſoner's. counſel to the 2 
admiſibility of ſeveral documents and perſons, offered as ei- 
dence on the part of the proſecution. Theſe objections amounted. 
to ſixty-two : they gave” riſe to ſeveral debates, and to twelve 
references from the Court to the Judges. 

On the part of the Managers, the number of tins was 
ſmall; the Cebates upon them were ſhort: there was not upon 
them any reference to the Judges; and the Lords did not even 
retire upon any of them to the Chamber of Parliament. 

This laſt cauſe of the number of ſitting days, your Commit- 
tee conſiders as far more important than all the reſt. The 
queſtions upon the admiſſibility of evidence; the manner in 
which theſe queſtions were ſtated and were decided; the modes | 
of proceeding ; the great uncertainty of the principle: upon 
which evidence in that Court is to be admitted or rejected; all 
theſe appear to your Committee materially to affect the conſtitu-\ - I 
tion of the Houſe of Peers, as a Court of Judicature, as well as. 
its powers, and the purpoſes it was intended to anſwer in te 1 
ſtate. The Peers have a valuable intereſt in the conſervation of 
their own lawful privileges: but this intereſt is not confined to 
the Lords. The Commons ought to partake in the advantage 
of the judicial rights and privileges of that high Court. Courts 
are made for the ſuitors, and not the ſuitors for the court. The 
_conſervation of all other parts of the law, the whole indeed of 
the rights and liberties of the ſubject, ultimately depends upon 
the preſervation of the law of Parliament in its 9 8 force 
and authority. - =. i 

Your Committee nad 3 to entertain pro fontt th al 
certain proceedings in this trial may poſſibly limit and weaken, 3 
the means of carrying on any future impeachment of the Com-" 2 
mons. As your Committee felt theſe apprchenſons ſtrongly,” - 
they thought it their duty to begin with humbly ſubmitting f * + 
and obſervations, on the proceedings concerning evidence, fo. 2 

the conſideration of this Houſe, before they proceed to ſtate be 
other matters, which come within the ſeope of the directions _— 
which. they have received. 3 
1 e le 25 Committee the better to excente the the. tan 194 
impoſed upon them in carrying on the im achmen = 
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look attentively to the juriſdiction of the Court in which they 
Were to act for this Houſe, and into its laws and rules of pro. 
cCekeding, as well as into the rights and powers of the Houſe of 
Commons in their impeachmei ts. on 
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| Upon examining into the courſe of proceeding in the Houſe 
of Lords“, and into the relation which exiſts between the Peers 
on the bne hand, and their attendants and aſſiſtants, the Judges 
of the realm, Barons of the Exchequer of the Coif, the King's 
learned Counſel, and the Civil anne air of the Chancery, on 
the other; it appears to your Committee, that theſe judges, 
"and other perſons learned in the common and civil laws, are no 
integrant and neceſſary part of that Court. Their writs, of 
 _ ſummons are effentially different; and it does not appear that 
they or any of them have, or of right ought to have, a deli- 
berate voice, either actually or virtually, in the judgments 
| given in the High Court of Parliament. Their attendance in 
that Court is ſolely miniſterial; and their anſwers to queſtions' 
put to them, are not to be regarded as declaratory of the law 
of Parliament, but are merely conſultory reſponſes, in . order 
to furniſh ſuch matter (to be ſubmitted to the judgment of the 
Peers) as may be uſeful in reaſoning by analogy, ſo far as the 
nature of the rules, in the reſpective Courts of tlie learned per- 
lions conſulted, ſhall appear to the Houſe to be applicable to 
ttzhs nature and circumſtnnces of the caſe before them, and no 
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 ' -' JURISDICTION OF THE LORDS. 

 * Your Committee finds, That in all impeachments of the 

Commons of Great Britain for High Crimes and Miſdemeanors, 

F before the Peers in the High Court of Parliament, the Peers 
arte not triers or jurors only, but by the ancient laws and con- 

|  Fitution of this kingdom, known y conſtant uſage, are judges 

both of law and fact; and we conceive that thei Lords are 

bound not to act in ſuch a manner as to give riſe to an opinion 

© that they hare virtually ſobmitted to a Kitten of their legal 

powers; or that, putting themſelves into the ſituation of mere 

triers or Jurors, Hep mg ſufer the evidence in the;cauſe'to be 
* e lor not produced before them, according tg the diſere- 
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.. Your Committee finds, That the Lords in matter of appel 
or impeachment in Parliament, are not of right obliged to pro- 


ceed according to the courſe or rules of the Roman civil law, _. 
or by thoſe of the law or uſage of any of the inferior Courts in * WS 
Weſt minſter-Hall; but by the law and uſage of Parliament. 
And your Committee finds, that this has been declared in the x 
moſt clear and explicit manner by the Houſe of Lords, in he 
year of our Lord 1387 and 1383, in the 11th year of King . 
Richard the Second. | ff. ! 1 
Upon an appeal in Parliament then depending againſt certa a 
great perſons, Peers and Commoners, the faid appeal was re: 
ferred. to the juſtices and other learned perſons of the ſa w-: 
At which time,” (it is ſaid in the record“) e that the Juſtices 
«* and ſerjeants, and others the learned in the law civil, were 
charged, by order of the Kiag our ſovereign aforeſaid, to 
give their Airhful counſel to the Lords of the Parliament, 
« concerning the due proceedings in the cauſe of the appeal 
«© aforeſaid. The which juſtices, ſerjeants, and the learned in 
* the law of the kingdom, and alſo the learned in the law civil, 
& have taken the ſame into deliberation ; and have anſwered to 
« the aid Lords of Parliament, that they had ſeen” and well 
& conſidered the tenour of the ſaid appeal; and they ſay, that 
6: the ſaine appeal was neither made nor pleaded 2 8 
& the order which the one law or the other requires. Upon 
«© which the ſaid Lords of Parliament have taken the ſame into 
c dsliberation and conſulration, and by the aſſent of our ſald 
“ Lord the King, and of their common agreement, it Was de- 
& clared, that in ſo high a crime as that which is charged in 
e this appeal, which touches the perſon of our Lord the King, 
c and the ſtate of the whole kingdom, perpetrated by perſons 
cc who are Peers of the kingdom, along with others, the cauſe 
cc ſhall not be tried in any other place but in Parliament; nor 
by any other law than the law and courſe of Parliament; 
« and that it belongeth to the Lords of Parliament, and to their 
& franchife and liberty by the ancient cuſtom of the Parliament,. 
e to be judges in ſuch caſes; and in theſe cafes to judge 6 
« the oof the King; and thus it ſhall be done in this caſe 
& by the award of Parliament: Becauſe the realm of England 
& has not been heretofore, nor is it the intention of our faid 
& Lord the King, and the Lords of Parliament, that it ever 
« ſhould be governed by the law civil: And alſo it is their re- 
cc ſolution, not to rule or govern fo high a cauſe as this appeal Xp 


« is, which cannot be tried any Where but in Pa 
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=  * hath been ſaid before, by the courſe, proceſs, and order uſed 
sein any Courts or place inferior, in the ſame kingdom; which 
= Courts and places are not more than the executors.of the 
© antient laws and cuſtoms of the kingdom, and of the ordi- 
e nances and eſtabliſhments of Parliament It was determined 
bp the ſaid Lords of Parliament, by the aſſent of our ſaid IM 
Lord the King, that this appeal was made and pleaded well 
| « and ſufficiently, and that the proceſs upon it is good and ef- 


\ 


=, © © feCtual, according to the law and courſe of Parliament, and i 
*,._* for ſuch they decree and adjuge it.“ A = 


= 


And your Committee finds, That toward the cloſe of the 
1  , fame Parliament, the ſame right was again claimed and ad- 
" mitted as the ſpecial, privilege of the Peers, in the following 
manner: In this Parliament, all the Lords then preſent, . 
. < ſpigitual as well as temporal, claimed as their franchiſe that 
< the weighty matters moved in this Parliament, and which I 
& ſhall be moved in other Parliaments in future times, touching 
& the Peers of the land, ſhall be managed, adjudged, and dit- i 
4 cuſſed by the courſe of Parliament, and in no fort by the 
< Jaw civil, or by the common law of the land, uſed. in the 
1 4 other lower courts of the kingdom, which claim, liberty, and 
. *© franchiſe, the King graciouſly allowed and granted to them 
1 — “T8 6 
''Y Vor Committee finds, That the Commons, having'at that 
= - © time conſidered the appeal aboye-mentioned, approved the pro- 
Coeedings in it; and, as far as in them lay, added the fanction W. 
of their accuſation againſt the perſons who were the ohjects of 
the appeal. They alſo, immediately afterwards, impeached all 
the Judges of the Common Pleas, the Chief Baron of the Ex- 
_ ©  ehequer, and other learned and eminent. perſons, both Peers and. 
| Commoners ; upon the concluſion of which impeachments it 
Was that the ſecond claim was entered. In all the tranſactions 
aforeſaid, the Commons were acting parties; yet neither then, 
nor ever fince, have they made any objection or proteſtation 
that the rule laid down by the Lords, in the beginning of the 
ſeſſion of 1388, ought not to be applied to the impeachments 
of Commoners as well as Feers. In many caſes they have 
| . claimed the benefit of this rule; and in all caſes they have 
5 ated and the Peers have determined upon the ſame general 
principles. The Peers have always ſupported the ſame fran- 
| , chiſes; nor are there any precedents upon the records of Par- 
1] Lament ſybyerting either the general rule or the particular pri- 
_  vilege, ſo far as the ſame relates either to the courſe. of pro- 
ceeding or to the rule of law, by which the Lords are to 
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me ſeveral Lords High Stewards who habe been appointed m x 
the rials of Peers impeached by the Commons, the proceedings 
ed ¶ are directed to be had according to the law and cuſtom of tha = "I, 
ch kin dom, and the cuſtom of Parliament; which words are not t 
he Ide found in the commiſfions for trying upon indicm ent. 
As every court of juſtice” (ſays Lord Coke) * hath laws. 3 
ed cc and cuſtoms: for its direction, ſome by the common law, *. 

id . ſome by the civil and canon law, ſome by peculiar laws and _ 
11 cc cuſtoms, &c. So the High Court of Parliament, Jurs pre- 
« priis legibus & conſuetudinibus ſubſigtit. It is by the Lex & 
d. Conſuetudo Parliamenti that all weighty matters in any Par- _ 
c liament moved, concerning the Peers of the realm, or Com- 
« mons in Parliament aſſembled, ought to be determined; ad- 

d- cc judged, and diſcuſſed by the courſe of the Parliament, ant 

Sg not by the civil law, nor yet by the common laws of this 

t, , realm uſed in more inferior courts“. And after founding 

at Inimſelf on this very precedent of the 11th of Richard II. be 

ch dds, “ This is the reafon that Fudges ought not to groe am op. ” 
'S W* non of a matter of Parliament, 8 it is not te be decided © 
. by the common laws, but ſecundum legem & con ſuetudinem Par- 
g /iamenti : And ſo the Fudres in divers Parliaments hau com . 
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80 Your Committee do not find, that any rules of pleading, as ob. 

n ſerved in the inferior Courts, have ever obtained in the proceed- 

pf ings of the High Court of Parliament, in a cauſe or matter in 

u rich the whole procedure has been within their original jurit® -. 

„ aiction. Nor does your Committee find;;that any demurrer or 
d. exception, as of falſe or erroneous” pleading, hath been ever 3 
it Hamitted to any impeachment in Parliament, as not coming 
is within the form of the pleading; and although a reſervation” dr 1 
„ Wroteſt is made by the defendant (matter of form, as we con- 
un reive) to the generality, uncertainty, and infufficiency/of the 14 
articles of Impeachment; ” yet no objections have in fact been 
ver made in any part of the record; and when vet bally they have 
12 deen made (until this trial) they have conſt ant ly been” overuled; : 
E The trial'of Lord Strafforde is one of the moſt important 


. eas in the hiſtory of Parliamentary Judicature?. In that trial, 

* nd the difpofitions made preparatory to it, the proceſs on m- 

„ eachments was on great eonſideration, reſeateb, and ſelection A 

f precedents, brought very nearly to the form which it retains ; 

'” It this day; and great and important parts of Parliamentary Jaw: 

eee then laid down The Commons at that time made new. | 
A4 Inſt. p. 15, g + 16 Ch. . 1640. 5 
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| application 8 the Commons to the Lords, that the-examina- 
nations taken by their Lordſhips, at their requeſt, might be 
duileliverei to them, for the purpoſe of a more exact ipecification 


in the Lords Journals“, According to the clauſe of reſervat ion 
. in the concluſion of their charge, they (the Commons) will 
* add to the charges, not to the matter in reſpect of compre- 
ce -ticularities, that the Earl of Strafforde might anſwer with the 
ic way of SPECIAL Charge; and therefore they baue taken cara in 


ec hind them From proceeding in GE NERAI. in other caſes, and that 


4 ' Lord/bips Houſe” 


a temporary accommodation, ſhould become an, example deroga- 
tory to the larger rights of Parliamentary proceſs. 


to any of the rules below, came to a formal Judgment. In the 


_ -tingham- © defired their Lordſhips opinion, whether he might 


4 agreed, that the queſtion ſhould be propoſed in Weſtminſter 
ſtated to the Judges by the Lord Chancellor: 


<« miſdemeanors, by writing or ſpeaking, the, particular words 
4 ſuppoſed to he written or ſpoken muſt 1 not be deen ſpecir 
ce jn the indictment or information?“ 


, minſter Hall, the words ought to be expreſsly ſpecified in cle 
- 66 indicttment or information?” +» 24 


bis Lords lende vol. iv. -P. . + | + Lords Journal, V vol. XIE. P. 55. 


5 738 2 * 5 
* 7 ; 
: * $I : * 4 . 8 
r . N 5 Y _ * 5 1 
*. 7 " bs — * 
* af * 0 1 » a» 1 * 


of the charge they had made, on delivering the meſſage of the 
Commons, Mr. Pim, amongſt other things, ſaid, as it is entered 


e henſion, extent, or kind, but only to reduce them to more par- 
ce more clearneſs and expedition—not that they are lound by: this 
cc therr Houſe, upon prote/lation, that this ſhall. be no prejudice t: 
e they are not to be ruled by proceedings in other courts, whith. pro- 
ce, teflation they have made for the preſervation of tht power: 9 
<< Parliament; and they defire that 1. lile ee be W i” Jiu 
This Proteſtation is e on the 18010 Journals: 6 Int 
.careful were the Commons that no exactneſs uſed by them for 
At length the queſtion of their being obliged to conform 
trial of Dr. Sacheverell, March roth, 1709, the Lord Not- 
«© propoſe a queſtion. to the Judges here [in Weſtminſter Hall] 
Fro 
cc Thereupon the Lords being moved to adjourn, adjourned to the 


. Houſe of Lords, and on debate [ as appears by a note] it was 


«© Hall.“ Accordingly, when the Lords returned the ſame day 
into the Hall, the queſtion was put by Lord Nottingham, and 


„ Whether by the Law of England, and conſtant practice in 
46 all proſecutions by indict ment and information, for crimes and 


On this. queſtion the. Judges, ſeriatim, nas in open Court, 
ane their opinion: The ſubſtance of which was, That 
« by the Laws of England, and the conſtant practice in Weſt- 


FC” 7 A By tv aw em cc _ ceo... on 


— 


1 hen the Lords adjegrned; oa. did not owe in into the Ball 


: — * 
»+ 7 - 


Wh $8. untl 


-% f b \ 5 © iS | ot 
LF * : 3 1 


' $55 7 5 2 

- . 9 * Le. x 
. 1 o 5 * D \ „ 

: 2 1 1 ' «4 4 4 %Y 7 

- ” W ; * 4 " * — — * , 

2 9 9 - 5 —_— * F __ 

; y p : 7 

- i ” = 
14 „ vo 
* 3 4 


until the 20th, In the intermediate time they came to-reſolu- 
tions on the matter of the queſtion put to the Judges. ' Dr. 2 
Sacheverell, being found guilty, moved in arreſt of judgment 5 
upon two points :— The firſt, which he grounded on the opinion © 
of the Judges, and which your Committe thinks moſt to the © Þ 
preſent purpoſe, was, © That no intire clauſe, or ſentence, or ex= 4 
6 preſſion, in either of his ſermons or dedicztions, is particularly. 
6e ſet forth in his impeachment, which he has already heard the _ 
Judges declare to be neceſſary in all caſes of indictments or 
& informationss. e i „„ 
On this head of objection, the Lord Chancellor, on the 23444 4 
of March, agreeably to the reſolutions of the Lords of the 14m 4 
and 16th of March, acquainted Dr. Sacheverell: GE 
That on occaſion of the queltion before put to the Judges 
& in Meſiminſter Hall, and their anſwer thereto, their Lordſhips 
had fully debated and conſidered of that matter, and had come 
to the following reſolution: f b 5 
„That this Houſe will proceed to the determination of the — 
« impeachment of Dr. Henry Sacheverell, according to the Law 
& of the land, and the law and uſage of Parliament. e 8 
& And afterwards to this reſolution : 925 
& That by the /2w and uſage of Parliament in proſecutions for 
& high- crimes and midemeanors, by writing or ſpeaking, the 
& particular words, ſuppoſed to be criminal, are net nec fſuryto. 
c be expreſsly ſpecified in ſuch impeachment. 11 | 
ce So that, in their Lordſhips opinion, the law and uſage of. 
« the High Court of Parliament being a part of the. law of the . 
c Jana, and that uſage not requiring that words ſhould be exact- 
& 1y ſpecified in impeachments, the anſwer of the Judges, which 
& related only to the courſe of in2:ments and informations, does 
© not in the leaſt affect your caſe}.” | 8 
On this ſolemn judgment concerning the law and uſage of 
Parliament, it is to be remarked ; Firſt, that the impeachment 
itſelf is not to be preſumed inartificially drawn. It appears to . 
in have been the work of ſome of the greateſt lawyers of the time, 5 
naß who were perfectly verſed in the manner of pleading in the 
rds courts below; and would naturally have imitated their courſe, - 
ci-Hif they had not been juſtly fearful of ſetting an example, which 
might hereafter ſubject the plainneſs and ſimplicity of a Parlia- 
rt mentary proceeding to the technical ſubtilties of the inferior 
hat Courts: Secondly, that the queſtion put to the Judges, and 
[i-Mtheir anſwer, were ſtrictly confined to the law and practice 
LeWbelow ; and that nothing in either had a tendency to their deliver- 
ing an opinion concerning Parliament. its laws, its ufages, its 
ourſe of proceeding, or its powers: Thirdly, that the motion 
n arreſt of judgment, grounded on the opinion of the Judges, 
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. was made only by Dr. Sacheverell himſelf, and not by his counſel, 
men of great {kill and learning, who, if they thought the objec- 
; ns had any weight, would. undoubtedly. have made and ar- 
2 Here, as in the caſe of the 11th King Richard the Second, the 
Judges declared unanimouſly, that ſuch an objection would be fa» 
tal to ſuch a pleading in any indictment or information: But the: 
Lords, as on the former occaſion, over-raled this objection, and 
held the article to be good and valid, ee report of 
the Juoges concerning the modeof proceeding inthe Courts below. 
» Your Committe finds, that a proteſt, with reaſons at large, 
Was entered by ſeveral Lords againſt this determination of their 
Court. It is always an advantage to thoſe who proteſt, that their 
| reaſoris appear upon record; whilſt the reaſons of the majority 
who determine the queſtion do not appear. This would be a dit- 
advantage of ſuch importance, as greatly to impair, if not totally 
to deftroy, the effect of precedent as authority, if the reaſons 
which: prevailed were not juſtly preſumed to be more valid than 
thoſe which have been obliged to-give way ; the former having 
overned the final and concluſive deciſion of a competent Court. 
ut your Commitee, combining the fact of this deciſion witn the 
early deciſion juſt quoted, and with the total abſence of any ptece- 
dent of an objection, before that time or ſince, allowed to plead- 
ing, or what has any relation to the rules and pris. ciples of plead- 
ing as uſed in Weſtminſter Hall, has no doubt that the Houſe of 
Lords was governed in the gth of Anne by the very ſame principles 
which it had ſolemnly declared in the 11th of Richard the Second. 
- But beſides the preſumption in favour of. the reaſons which 
muſt” be ſuppoſed to have produced this felemn. judgment of 
the Peers, contrary to the practice of the Courts below, -as de- 
clared by all the Judges—it is probable, that the Lords were un- 
_ willing to take a ſtep, which might admit that any thing in that 
practice ſhould be received as their rule. | 
It muſt be obſerved, however, that the reaſons againſt the 
article alledged in the proteſt, were by no. meang ſolely bottom- 
ed in the practice of the Courts below, as if the main reliance, of 
the proteſters was upon that uſage. The proteſting minority 
maintained, that it was not agreeable to ſeveral precedents in Par- 
liament; of which they cited many in favour ot their opinion. 
It appears by the journals, that the clerks were ordered to ſearch 
for precedents,: and a Committee of Peers was appointed to in- 
ſpect the ſaid precedents, and to report upon them, —and that 
they did inſpect and report accordingly, _ But the report is not 
entered on the journals. It is, however, to be pref. med that 

the greater number and the better .precedents ſupported . the 


Judgment. e „ \ nne by 


1 Lords Journals, Vol. XIX. p. 106. 
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Allowing, 


4 Allowing, however, their utmoſt force to the precedents; 2 
4 there cited, they could ſerve only to prove, that in the eaſe of — 3 
1 words, (to which alone, and not the caſe of a written libel, te 
e precedents extended) ſuch a ſpecial averment, according to tl 
4 tenor of the words, had been uſed; but not that it was neceſ- 

2 fary, or that ever any plea had been rejected upon ſuch an ob- | 

; jection. e e e AF 1 3 - 2 
' 8 As to the courſe of Parliament, reforted to for authority in 
, this part of the proteſt, the argument ſeems rather to affirm than Þ? 
C to deny the general propofition, that its own courſe, and not 
r that of the inferior courts, had been the rule and law of Parliaa 
4 ment. . i 5 X30 IS. 25 . . 
5 As to the objection taken in the proteſt, drawn from natural 
f right, the Lords knew, and it appears in the courſe of the pro- = 7 
| ceeding®; that the whole of the libe} had been read at length, as 

a appears from p. 655 to p. 666. So that Dr. Sacheverell had 

4 ſubflantially the ſame benefit of any thing which could be alledg- 

- ed in extenuation or exculpationgas” if his libellous ſermons had 

2 been entered verbatim upon the recorded impeachment. It was 

p adjudged ſufficient to ſtate the crime generally in the impeache 

. ment. The libels were given in evidence; and it was not then 

1 thought of, that nothing ſnould be given in evidence which was 

f not ſpecially charged in the impeachment. e 

8 But whatever their reaſons were (great and grave they were, no 

. doubt) ſuch, as your Committee has ſtated it, is the judgment of 

1 the Peers on the law of Parliament, as a part of the law of the 

ft WW land... It is the more forcible, as concurring with the Judgment 

= in the 11th of Richard the Second, and with the total ſilence of 

4 the rolls and journals concerning any objection to pleading ever I 
t being ſuffered to vitiate an impeachment, or to prevent evidenee "3 
being given upon it on account of its generality, or any other 
e failure. TIN ly EE IP TE 

af Your Committee do not think it probable that, even before 

f thisadjudication, the rules of pleading below could ever have been 3 
4 adopted in a Parliamentary proceeding, when it is confidered © 
* that the ſeveral ſtatutes of jeofails, not leſs than twelve in num- 
" ber, have been made for the correction of- an over-ſtrictaeſs in 

h pleading, to the prejudice of ſubſtantial juſtice}: Yet in no one 

— of theſe is to be diſcovered the leaſt mention of any pron 

t in parliament. There is no doubt that the legiſlature would 

t have applied its remedy to that grievance in parliamentary pro- 


t  ceedings, if it had found thoſe proceedings. embarraſſed with 
matter of theſe ſtatutes, very juſtly calls «* diſgraceful ſubtleties.” *> 
What is ſtill more ſtrong to the point, your Committee finds, 
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that, in the 5th of William the third], an act was made for the 

regulating of trials for treaſon and miſpriſion of treaſon, contain- 

ing ſeveral regulations for reformation of proceedings at law, 
both as to matters of form and ſubſtance, as well as relative te 
evidence. It is an act thought moſt eſſential to the liberty of 
the ſubject; yet in this high and critical matter, ſo deeply affect- 
ing the lives, properties, honours, and even the inheritable blood 
of the ſubject. the Legiſlature was ſo tender of the high powers 
of this high court, deemed ſo neceſſary for the attainment of 
the great objects of its juitice, ſo fearful of enervating any of its 
means, or circumſcribing any of its capacities, even by rules and 
_ reſtraints the moſt neceſſary for the inferior Courts, that they 
guarded againſt it by an expreſs proviſio, . That neither this act, 
é nor any thing therein contained, ſhall any ways extend to any 
« impeachment, or other proceedings in Parliament, in any kind 
cc whatſoever.” i e 5 


CONDUCT OF THE COMMONS IN PLEADING. | 


f 


. 


This point being thus ſolemnly adjudged in the caſe of Dr. 
Sacheverell, and the principles of the judgment being in agree- 
ment with the whole courſe of Parliamentary proceedings, the 
Managers for this Houſe have ever ſince conſidered it as an 
indiſpenſible duty, to aſſert the ſame principle in all its latitude 
upon all occaſions on which it could come in queftion—and to 
aſſert it with an energy, zeal, and earneſtneſs, proportioned to 
the magnitude, and importance of the intereſt of the Commons 
of Great Britain in the religious obſervation of the rule, that the 
law of Parliament, and the law of Farliament only, fbxuld prevail 
inthe trial of their impeachments. . e 
In the year 1715 (1 Geo. I.), the Commons thought proper 
to impeach of high treaſon the Lords, who had entered into the 
rebellion of that period“. This was about fix years after the 
deciſion in the caſe of Sacheverell. On the trial of one of theſe 
Lords (the Lord Wintoun) after verdict, the prifoner moved in 
, arreſt of judgment, and excepted againſt, the impeachment for 
error, on account of the treaſon therein laid “ not being de- 
4 ſcribed with ſuſhcient certainty the day on which the trea- 
& fon was committed not having been alledged.” His counſel 
was heard to his point. They contended, « that the forfeitures 
© in caſes of treaſon are very great; and therefore they humbly 
© concelved,. that the accuſation ought to contain all the cer- 
< tainty it is capable of; that the priſoner may not by general 
© allegations be rendered incapable to defend himſelf in a caſe, 
which may prove fatal to him. That they would not trouble 
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proceeding at the common law, for Lex Parliamentaria is a 


* 
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: n V 
their Lordſhips with citing authorities; for they: believed there 
is not one gentleman of the long robe but will agree that an 
indictment for any capital ths to be erroneous, if the 
offence be not alleged to be committed on a certain day. 
Thar tais impeachment ſet forth only that in or about the 1 
months of September, October, or November 1715 - hne 
offence charged in the impeachment had been committed. | 
The counſel argued that a proceeding by impeachment is a 


part of common law; and they ſubmitted whether there is 
not the {ame certainty required in one method of proceeding 


c at common law as in another. | 


The matter was argued elaborately and learnedly, not only 


on the general principles of the proceedings below, but on che 9 
inconvenience and poſſible hardſhips attending this uncert aint. 
They quoted Sacheverell's caſe, in whoſe impeachment” © the 


ce 
cc 


cc 


cc 
cc 
66 


preciſe days were laid when the Doctor preached each of 

theſe two ſermons: and that by a like reaſon a certain dax 
ought to be laid in the impeachment when this treaſon was 
committed; and that the authority of Dr. Sacheverell's caſe 
ſeemed ſo much ſtronger than the caſe in queſtion, - as the = 
crime of treaſon is higher than that of a miſdemeanor.” 
Here the Managers for the Commons brought the point 4 i 


ſecond time to an iſſue, and that on the higheſt of capital caſes ; | 
an iſſue, the event of which was to determine for ever, whether 
their impeachments were to be regulated by the law, as under= 
ſtood and obſerved in the inferior courts,- Upon the uſage be- 

low there was no doubt; the indictment would unqueſtionably | 
have been. quaſhed ;—but the Managers for the Commons ſtood 5 


forth upon this occaſion with a determined reſolution, and 1x0. 
leſs than four of them ſeriatim rejected the docttine contended 
for by Lord Wintoun's counſel. hey were all eminent Mem- 
bers of Parliament, and three of them great and eminent Jaw- 
_ yers, namely, the then Attorney General, Sir William 1 homp- 


of 


* 


cc 


«c 


cc 


ce 
cc 


cc 
cc 
6.1 


of the learned gentlemen have offered to produce one inſtance 


* ciency of an impeachment was never called in queſtion ee. 


| fon, and Mr. Cowper. 


Mr. Walpole ſaid, “e thoſe learned gentlemen (Lord W- 
toun's counſel) feem to forget in what Court they are. Ih er- 
have taken up ſo much of your Lordſhip 's time in quoting .- 4 


„of authorities, and uſing arguments to ſhew your Lordſhips 


4 
* 


what would quaſh an indictment in the Cæurts heluu, that tler, 
ſeemed. to forget they are now in a Court if Parliament, and 4 
on an impeachment of the Commons of Great Britain, Fot. 


ſhould the Commons admit all that they have offered, it will 
„ not follow that the impeachment of the Commens is infut- 


ficient z and 1 muſt obſerve to your Lordſhips, that neither 


relative to an impeachment; 1 mean to ſhew that the ſutk-. 
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the generality of the charge, or that any inſtance of that 
« nature was offered at before. The Commons don't conceive, 
<< that, if this exception would quaſh an indictment, it would 
therefore make the impeachment inſufficient. I hope it never 
& will be allowed here as a reaſon, that what quaſhes an indict- 
'« ment in the Courts below, will make inſufficient an impeach- 


ment brought by the Commons of Great Britain.” a 
The Attorney General ſupported Mr. Walpole in affirmance 

of this principle. He ſaid, I would follow the ſteps of the 
„ learned gentleman who ſpoke before me, and I think he has 
«< given a good anſwer to theſe objections. I would take notice 

„„ that we are upon an impeachment, not upon an indictment. 

„ The Courts below have ſet forms to themſelves, which have 

. prevailed for a long courſe of time, and thereby are be- 
« come the forms by. which thoſe Courts are to govern them- 
< ſelves; but it never was thought that the forms of thoſe 
6 Courts had any influence on the proceedings of Parliament. 

4 In Richard. the Second's time, it is faid in the records of 
« Parliament, that proceedings in Parliament are not to be 
& governed by the forms of Weſtminſter Hall, We are in the 

* «© cafe of an impeachment, and in the Court of Parliament. 
& Your Lordſhips have already given judgment againft ſix upon 
« this impeachment, and it is warranted by the precedents in 


- 


* Parliament; therefore we inſiſt that the articles are good in 
« ſubſtance.” it i RE Le, 
Mr. Cowper—*< They (the counſel) cannot but know that 

« the ufages of Parliament are part of the laws of the land, 
ee although they differ in many inſtances from the common law, 


„ ag practiſed in the inferior Courts, in point of form. 
„My Lords, if the Commons, in preparing articles of im- 

ec peachment, ſhould govern themſelves by precedents of indit- 

c ment, in my humble opinion they would depart from the 

“ ancient, nay, the conſtant. uſage and practice of Parliament. 

6 It is well known that the form of an impeachment. has very 

c little reſemblance to that of an indictment: and | believe the 

„ Commons will endeavour to preſerve the difference, by ad- 

c hering to their own precedents.”  —_ VF 

Sir William Thompſon—“ We muſt refer to the forms and 

c proceedings in the Court of Parliament, and which muſt be- 

© owned to be part of the law of the land. It has been men- 

<« tipned already to your Lordſhips, that the precedents in im- 

« peachments are not fo nice and preciſe in form as in the 

c“ inferior Courts; and we preſume” your Lordfhips will be 

“ governed by the forms of your own Court (eſpecially forms 

ce that are not eſſential to juſtice) as the Courts below are by 

© theirs; which Courts differ one from the other in many re- 
& ſpects as to their forms of proceedings, and the practice of 
e each Court is eſteemed as the law of that 1885 . 88 8 
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The Attorney General in reply maintained his firſt doctrine 
* There is no uncertainty in it that can be to the prejudice of | 
« thepriſoner ; we inſiſt it is according to the. forms Haris: 
« ment-—he has pleaded to it, and your Lordſhips have found 
„„ oi; . „„ 
The opinions of the Judges were taken in the Houſe of Lords 
on the 19th of March 1715, upon two queſtions which had 
been argued in arreſt of judgment, grounded chiefly on the 


practice of the Courts below. ; „„ 
To the firſt the Judges anſwered: At is neceſſary that there 
ce be a certain day laid in ſuch indictments on which the fact is 


< alledged to be committed; and that alledging in ſuch indi 


© ments that the fact was committed at or about a certain day, 
& would not be ſufficient.” | EI 
To the ſecond they anſwered: _ 


- 


„ That although a day certain, when the fact is ſuppoſed to 


ce be done, be alledged in ſach indictments, yet it is not neceſ- 
e ſary upon the trial to prove the fact to be committed upon 


& that day; but it is ſufficient if proved to be done on any other 


« » 


Then it was © agreed by the Houſe, and ordered, that the 


% Lord High Steward be directed to acquaint the priſoner at 


e the bar in Weſtminſter Hall, 


„That the Lords have conſidered of the matters moved in 


&« arreſt of judgment, and are of opinion, that they are not 
c ſufficient to arreſt the ſame, but that the impeachment is ſuſſi- 


« ciently certain in point of time according to the form of im- 


46 peachments in Parliament *.“ 


* 


On this final adjudication (given after ſolemn argument, and 


after taking the opinion of the Judges) in affirmance of the las 


of Parliament againſt the undiſputed uſage of the Courts below, 


your Committee has to remark, 1ſt, the preference of the cuſ- 
tom of Parliament to the uſage below. By the very latitude of 


the charge, the Parliamentary accuſation gives the priſoner fair 
notice to prepare himſelf upon all points; whereas there ſeems 
ſomething. enſnaring in the proceedings upon indictment, which 
fixing the ſpecification of a day certain for the treaſon or felony 


as abſolutely neceſſary in the charge, gives notice for preparation 
only on that day; whilſt the prolecutor has the whole range of 
time antecedent to the indictment to alledge, and give evidence 


of facts againſt the priſoner. It has been uſual, particularly in 


later indictments, to add, « at ſeveral other times.” But the 
ſtrictneſs of naming one day is ſtill neceſſary, and the want of 


the larger words would not quaſh the indictment - - 2dly, 


compariſon of the extreine rigour and exactneſs required in the © 
more formal part of the proceeding (the indiAment) with the 


ene Journals, Vol. xx. Þ. $16. 
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extreme laxity ufed in the ſubſfantia! part (that is to ſay, the 
evidence received to prove the fact), fully demonſtrates that the 
puartizans of thoſe forms would put ſnackles on the High Court 
of Parliament, with which they are, not willing, or find it 
wholly impracticable, to bind themſelves. 3dly, That the la- 
titude of departure from the letter of the indictment (which 
bolds in other matters beſides this) is in appearance much more 
contrary to natural juſtice than any thing which has been ob- 
jected againſt the evidence offered by your Managers, under a 
pretence that it exceeded the limits of pleading. For in the 
caſe of indictments below, it muſt be admitted, that the priſoner 
may be unprovided with proof of an-alibi, and other material 
4 means of defence, or may find ſome matters unlooked-for pro- 
duced againſt him, by witneſſes utterly unknown to him: whereas 
nothing was offered to be given in evidence under any of the 
articles of this impeachment, except ſuch as the priſoner muſt 
Have had perfect knowledge of, the whole conſiſting of, matters 
fent over by himſelf to the Court of Directors, and authen- 
ticated under his own hand, No ſubſtantial injuſtice or hard- 
hip of any kind could ariſe from our evidence under our plead- 
ing whereas in theirs, very great and ſerious iconveniencigs 
might well happen. 58 55 0 
| Ne Committee has further to obſerve, that in the caſe of 
0 Lord Wintoun as in the caſe of Dr. Sacheverell, the Com- 
=. mons had in their Managers perſons abundantly practiſed in 
the law as uſed in the los juriſdictions, who could eafily 
have followed the precedents of indictments----if they had not 
purpoſely, and for the beſt reafons, avoided ſuch precedents. 
A great writer on the criminal law, Juſtice Foſter, in one of 
his Diſcourſes, fully recognizes thoſe principles for which your 
Managers have contended, and which have to this time been? 
uniformly obſerved in Parliament. In a very elaborate reaſon- 
ing on the caſe of a trial in Parliament, (the trial of thoſe who 
had murdered Edward the Second) he obſerves thus ; „It is 
* well known, that in Paritamentary proceedings of this kind it 
is, and ever was, ſufficient that matters appear with proper 
& light and certainty to a common wnaer/tanding, without that 
minute exaCtneſs which is required in criminal proceedings 
4 in Weſtminſter Hall. In theſe cafes the rule has always been 
«© loguendum ut vulgus,” And in a note he ſays, © In the pro- 
« ceeding againſt Mortimer in this Parliament, / little regard 
was had to the ferms uſed in legal proceedings, that he who had 
„ been frequently ſummoned to Parliament as a Baron, and 
* had lately been created Earl of March, is itiled through the 
whole record, merely Roger de Mortimer,” 
The departure from the common forms in the firſt caſe al- 
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Inded to by Foſter“, viz: the trial of Berkley? Mautravers.&c.. * = 
for treaſon, in the murder of Edward the Seeond, might Be 7 
more ' plauſibly attacked, becauſe they were tried, though in 
Parliament, by a jury of freeholders ; which circumſtance might, 2 
have given occaſion to juſtify a nearer approach to the forms k 77 
indictments below But no ſuch forms were abſerved, not in 
— opinion of this able judge ought they te have been gh 3 
N RT 1 !.! One 


= 


_ PUBLICITY OF THE JUDGES OPINION, _ - ' 
It appears to your Committee, that from the zoth year of” * 

Charles the Second, until the trial of Watren Haſtings, Ef- . 
quire, in all trials in Parliament, as well upon impeachments 
of the Commons as on indictments brought up by certiorari, 
when any matter of law hath been agitated at the bar, or in ts 
courſe of trial hath been ſtated by any Lord in the Court, it 
hath been the prevalent cuſtom to ſtate the ſame. in open Court, 
Your Committee has been able to find, ſince that period, no 
more than one precedent (and that a precedent rather in form 
than in ſubſtance) of the opinions of the Judges being taken * 
privately, except when the caſe on both ſides has been cloledy 
and the Lords have retired to conſider of their verdict, or of 
their judgment thereon, Upon the ſoundeſt and beſt precedents, 
the Lords have improved on the principles of publicity and equa - 
lity, and have called upon the parties ſeverally to argue the mat» - 
ter of law, previouſly to a reference to the JAS who, ok 
their parts, have afterwards, in open Court, delivered their pi? 
nions, often by the mouth of one of the Judges, ſpeaking for 
himſelf and the reſt, and in their preſence : And ſometimes all © 
the Judges have delivered their opinion ſeriatim, (even when they 
have been unanimous in it) together with their reaſons upon 
rhich their opinion had been founded, This, from the moſt =Y 
early times, has been the courſe in all judgments in the Houſe = 
of Peers. Formerly even the record contained the reaſons of 
of the deciſion. The reaſon wherefore (ſaid Lord Coke) the 
records of Parliaments have been ſo highly extolled is, hate 
© therein is ſet down, in caſes of difficulty, not only the judgs ' 
ment and refolution, but the reaſons and cauſes of the ſame bB 
eien On Ps 5 I SET 
In the 3oth of Charles the Second, during the trial of Lord 
Cornwallis, on the ſuggeſtion of a queſtion in law to the E | 
ord Danby: demanded of the Lord High Steward, the Earl k 
Nottingham, “ Whether it would be proper here, (in open 
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e Court) to afk' the queſtion of your Grace, or to propoſe it 
„„Cö;: ù˖᷑'˖»‚⁊ Fw 
The Lord 
es of any thing whereon a queſtion in law ariſeth, the latter 
« opinion, and the better for the priſoner is—that it muſt be flated 
44 in the preſence of the priſoner, that he may know whether the 
. queſtion be truly put,” It hath ſometimes been practiſed other- 
.< wiſe ; and the Peers have ſent for the Judges, and have aſked 
44 their opinion in private, and have come back and have given 
c their verdict according to that opinion, and there is ſcarcely 
Ec. a precedent of its being otherwiſe done. There is a later au- 
6 thority in print that doth ſettle the point ſo as I tell you 
and I do conceive it ought to be followed and it being ſafer for 
ce the priſoner, my humble opinion to your Lordſhip is—that 
© he ought to be preſent at be ftating of the queſtion. Call the 
6 n priſoner, who had withdrawn, again appear - 
1 5 NC C : „ 1 | 
25 My Lord Cornwallis, and my Lords and Peers, ſince they 
_ .< have withdrawn, have conceived a doubt in ſome matter of 


« faft in your caſe; and they have that tender regard of-a pri- 


& ſoner at the bar, that they will not ſuffer a caſe tobe put up in 
. his abſence, leſt it ſhould chance to prejudice him by being 
e wrong flated.” Accordingly the queſtion was both put, and 
the. Judges anſwer given publickly and in his preſence.” 
Very ſoon after the trial of Lord Cornwallis, the impeach- 
ment againſt Lord Stafford was brought to a hearing, thar is, 
zin the 32d of Charles the Second. In that caſe the 3 at the 
bar having ſtated a point of law, touching the neceſſity of two 
e witnefſes to an overt act in caſe of treaſon; the Lord High 
Steward told Lord Stafford, that “ all the Judges that aſi 
them, and are here in your Lordfhip's priſence and hearing, ſhould 
. deliver their opinions, whether it be doubtful and diſputable, 
e or not.”—Accordingly the Judges delivered their opinion, 
and each argued it (though they were all agreed) ſeriatim and in 
open Court. Another abſtract. point of law was alſo propoſed 
from the bar on the ſame i concerning the legal fentence 
In bigh treaſon; and in the fame manner. the Judges on refer - 
_. ence delivered their opinion in open Court; and no objection 
was taken to it, as any thing new or irregular®, 1 
An the iſt of James the Second, came on a remarkable trial 
of a Peer; the trial of Lord Delamere. On that occaſion 
_ hueſtion of Jaw was ſtated, There alſo, in conformity tothe 
. precedents and principles giyen on the trial of Lord Cornwalli 
and the. precedent: in the impeachment of Lord Stafford, thi 
_ TH BE” Ec 8 / OO, 0 e — 
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then Lord High Steward took care that the opinion ofthe Jadgas © 

ſhould he given in open Curtt¹.’Wt. 
Precedents grounded on principles ſo fayourable to the fairneſs 

and equity of judioial proceedings, given in the reigns of Charles 


1 


— 


; the Second and James the Second, were not likely 'to be a * | 
Fd doned after the Revolution. The firſt trial of a Peer, which = 
, we find after the Revolution, .was that of the Earl of Wa- — 
- wick. F 1 25227 Pe - 

I In the caſe of the Earl of Warwick“, 11 Will. III. a queſtion © 
a in law upon evidence was put to the Judges; the ftatement EG 
7 the queſtion was made in open Court by the Lord High Steward, © 
4 Lord Somers: „If there be fix in company, and one of them 
5 4 is killed, the other five are afterwards indicted, and three are 
r © tried and found guilty of manſlaughter, and upon ther 
t prayers have their clergy allowed, and the burning in the 
e hand is reſpited, but not pardoned, whether any of the three 

Fg cc can be a witneſs on the trial of the other two Lord Hali- I 
a fax“ J ſuppoſe your Lordſhips will have the opinion of te 
53 Judges upon this point; and that muſt be in the preſence of the JP 
fl © priſoner.” Lord High Steward ( Lord Somers) c It muſt cer=-= | | 
. © rcarnly be in the preſence of the priſoner, if you aſk the Judges 4 
n opinions.” „„ OE Wt Fin RO 


In the ſame year, Lord Mohun was brought to trial upon an 


5 indictment for murder, In this ſingle trial a greater number of 
queſtions was put to the Judges in matter of law, than probably 

-was ever referred to the Judges in all the collective body of 27} 

„ trials, before or ſince that period. That trial, therefore, fur- / 

hel niſhes the largeſt body of authentic precedents in this point, to 

vol de found in the records of Parliament}, The number of que - 

-h tions put to the Judges in this trial was twenty=three, ” They 

i all originated from the Peers themſelves ; yet the Court called 

na upon the party's counſel, as often as queſtions were propoſed. to | 

ebe referred to the Judges, as well as on the counſel for the crown, 0 

n, to argue every one of them before they went to thoſe learned 1 

ul perſons. Many of the queſtions accordingly were argued at tus 

ed bar at great length. The opinions were given and argued-*#" 

ee pen Court, Peers frequently inſiſted that the Judges ſhould give 

er: their opinions ſeriatim, which they did always publickly in the | 

on Court, with great gravity and dignity, and greatly to the il= * | 
| nc ogg the law, as they held and acted upon it in their owm  - = 

:ourts. „ TVVVVVVVVVVV „ 

ha In Sacheverel!'s. caſe ( juſt cited for another purpoſe) the Earl 

che of Nottingham demanded whether he might not propoſe à queſ- 

High tion of law to the Judges in open Court. It was agreed to; 2 


the Judges gave their anſwer in open Court, though this was after 5 


ute Trials, Val. v. y. 269. f State Trials, vol. IV. nom p. 538,90 385. 
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| - * verdict given? And in conſequence of the advantage afforded to 
= . _ the . ah in hearing tbe opinion of the Judges, he was theres 
won enabled to move in arreſt of judgment. 
I Tho next precedent which your Committee finds of a queſtion 
5 by the Lords, fitting as a court of judicature, to the Judges 
pending the trial, was in the 20th of George the Second; when 
__ Lord almerino, who was tried on an indictment of high trea- 
— ſon“, having raiſed a doubt, whether the evidence proved him 
to be at the place aſſigned for the overt act of treaſon on the day 
laid in the indictment. The point was argued at the bar by the 
Counſel for the Crown in the priſoner's preſence, and for his 
Latisfaction. The priſoner, on hearing the argument, waived 
> His qbjeQtion, but the then Lord Preſident moving their Lord- 
W.. . hips to adjourn to the Chamber of Parliament, the Lords ad- 
* Journed accordingly; and after ſome time, returning into Weſt« 
minſter Hall the Lord High Steward { Lord Hardwicke) ſaid, 
4 Your Lordſhips were pleaſed, in the Chamber of Parliament, 
et to come to a reſolution, that the opinion of the learned and 
„ reyerend Judges ſhould be taken on the following queſtion, 
<c namely, Whether it is neceſſary, that an overt act of high 
48 treaſon ſhould be proved to have been committed on the par- 
=  * ticular day laid in the indictment? Is it your Lordſhip's pleas 
| tc ſure, that the Judges do now give their opinion on that 
e £ queſtion? FVV e 
Lords. Aye, aye. 3 | £210 
„ Lord High Steward My Lord Chief Juſtice! 
"IF Lord Chief Juſtice}, 1 | 2 y 
The queſtion propoſed to your Lordſhips is, Whether it 
„ ba neceffary that an overt act of high treaſon ſhould be proved 
é to be committed on the particular day laid in the indict- 
ment?“ | . ; 
We are all of opinion, that it is not neceſſary to prove the 
4 vert act to be committed on the particular day laid in thg 
1 indiftment—but as evidence may be given of an overt act be- 
4 fore the day, ſo it may be after the day ſpecified in the in- 
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= _'< diament—for the day laid is circumſtance and form only, 
= — and not material in point of proof, this is the known con- 
„ ſtant courſe of proceedings in trials.” e 

Here the caſe was made for the Judges, for the ſatisfaction of 


one of the Peers, after the priſoner had waived his objection. 
Vet it was thought proper, as a matter of courſe and of right, 

that the Judges ſhould ftate the queſtion put to them in the open 
Court, and in preſence of the priſoner and that in the ſame 
open manner, and in the ſame preſence, their anſwer ſhould be 
h ( OR Or ws 
ords Journals, Vol. IX p. 606, Die Luna &3th July 1746. 

I Lord Chief Juſtice Lee. . VVA 
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Vour Committee concludes their precedents begun. undge Lord © i 
| Nottingham and ended under Lord Hardwicke. . They are of api 7 
nion; that a body of precedents: ſq; uniform, ſo accordant Wix 

principle, made in ſuch.times, and under the authority of a-fuce = 
ceſſion of ſuch great men, ought not to have been "departed _ 

from, The ſingle precedent to the contrary, to Which your 
Committee has alluded above, was on the trial of the;Dutcheſs 
of Kingſton“, in the reign of his preſent Majeſty , But in that 
inſtance, the reaſons of the Judges were, by order of the Houſe, - 
delivered in writing, and entered at length on the Journals; ſo 
that the legal principle of the deciſion is equally to be found, 
which is not the caſe in any one inſtance of the preſent impeach- 
ment. +: vj | 3 ; | vid 5 „ 
The Earl of Nottingham, in Lord Cornwallis's caſe, con- 
£eived, though it was proper and agreeable to juſtice, that this 
mode of putting queſtions to the Judges and receiving their. } 
anſwer. in public, was not ſupported by former precedents : But, 
he ee a book of authority had declared in favour of this 
courſe. 1 CV — 20 
Your Committee is very ſenſible, that antecedent to the great 
period to which they refer, there are inſtances of quran hav- 
ing been put to the fn privately, - But we find the principle 
of publicity (whatever variations from it there might be in 
practice) to have been ſo clearly eſtabliſhed at a more earl 
riod, that all the Judges of England reſolved, in Lord Morley's 
trial, in the year 1666 (about twelve years before the obſerva- 
tion of Lord Nottingham) on a ſuppoſition, that the trial ſhould. *} 


* 


it be actually concluded, and the Lords retired to the Chamber of Par- 
ed liament to cunſult on their verdict, that even in that caſe (much 
90 ſtronger than the obſervation of your Committee requires for 
| its ſupport) if their opinions ſhould then be demanded by the. - 

1e Peers, for the information of their private conſcience, yet they ©. 
1 © determined that they ſhould be given in public. This reſolu- 
e- 8 tion is in itſelf ſo ſolemn, and is ſo bottomed. on conſtitutional * 3 
bs principle, and legal policy, that your Committee have thought 
Vs t to. inſert it verbatim, in their Report, as they relied upon it 
1 BE the bar of the Court, when they contended for the ſame pub= 

| licit 5 8 | n E 
T9 45 It was reſolved, that in caſe the Peers who are triers, after 
as 4 the evidence given, and the priſoner withdrawn, and they gone to, 
6% conſult of the verdict, ſhould deſire to ſpeak with any of the 
N Judges, to have their opinion upon any point of law, that 
* it the Lord Steward ſpoke to us to go, we ſhould go to them. 
De « But when the Lords aſked us any queſtion, we ſhould not de- 


cc liver any private opinion; but let them know, we were not-to ; 
& deliver any private opinion without conference with the re of the 
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| e Fudper, and that to be dine openty in Court; and this [nateuithe 
Fo © Banding the precedent in the caſe of the Earl of Caftlehaven } was 
d GT rhought prudent, in regard of -ourſelves, as well as for ibe auoid- 
2 ing /ufpicion which might grow- by private opinion ALL. reſolus 
tient r AL done in pulli“... 
| I be Judges in this reſolution over-ruled the authority of the 
pPrecedent, which militated againſt the whole ſpirit of their 
place and profeffion. Their declaration was without reſerve or 
exception, that © 41 reſolutions of the Judges are always done 
iz public.” —Theſe. Judges (as ſhould be remembered to their 
luaſting honour) did not think it derogatory. from their dignity, 
nor from their duty to the Houſe of Lords, to take ſuch mea- 
ſures concerning the publicity of their reſolutions, as ſhould ſe- 
cure them from ſuſpicion. They knew that the mere circum- 
ſtance of privacy in a Judicature, where any publicity is in 
uſe, tends to beget ſuſpicion and jealouſy. Your Committee 
is of opinion, that the honourable policy of avoiding ſuſpicion, 
by avoiding privacy, is not leſſened by any thing which exiſts 
in the prefent time, and in the preſent trial. „ ASIELD 
Your Committee has here to remark, that this learned Judge 
ſeemed'to think the caſe of Lord Audley | Caſtlehaven] to be 
more againft him, than in, truth it was. I he precedents were 
| as follow: the opinions of the Judges were taken three times. 
+ - © The firſt time by the Attorney General at Serjeant's Inn, ante- 
cedent to the trial.— The laſt time, after the Peers had retired 
do conſult on their verdict—The middle time, was during the 
trial ist; and here the opinion was taken in open Court, 
|  agreeably to what your Committee contends to have been the 
© uſage ever fince this reſolution of the Judges. What was done 
"\ before ſeemed to have paſſed ſub filentio, and poſſibly through 
1 mere inadvertence. N . e 
* . Your Committee obſerves, that the precedents by them relied. 
on, were furniſhed from times in which the judicial proceedings 
in Parliament, and in all our Courts, had obtained a very regu- 
lar form. They were furniſhed at a period in which, Juſtice. 
_ - Blackſtone remarks, that more laws were. palled, of importance 
to the rights and liberties. of the ſubject, than in any other. 
' Theſe precedents lean all one way, and carry no marks of ac- 
_ cemmodation to the variable ſpirit of the times, and of political 
'. occaſions. They are the ſame before and after the Revolution. 
They are the ſame through five reigns. . The great men, who 
preſided in the tribunals which furniſhed theſe examples, were 
kn oppoſite political intereſts, but all diſtinguiſhed for their abi- 
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 liry, integrity, and learning. „ SIS 
F The Earl of Nottingham, who was the firſt on the Bench to 
| promulgate this publicity as a rule, has not left us to ſeek. the 
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licity of the queſtions and anſwers as a matter of juſtice, and of- 


juſtice favourable to the prifoner, In the caſe of Mr. Haſtings, the I 
prifoner's counſel did not join your Committee in their endea= - 
yours to obtain the publicity we demanded. Their reafons 'we A 


can only conjecture. But your Managers, acting for this 
Houſe, were not the leſs bound, to ſee that the due Parliamens 


tary courſe thould be purſued, even when it is moſt favourable. 9 


to thoſe whom they impeach, If it ſhould anſwer the purpoſes 
of one priſoner to waive the rights which belong to all priſoners, / 
it was the duty of your Managers to protect thoſe general rights . 
againſt that particular. priſoner, It was ſtill more their duty fo 


endeavour, that their own queſtions ſhould not be erroneouſly * 


ftated, or caſes put which varied from thoſe which they argued, 


be 


or opinions given in a manner not ſupported by the ſpirit of our 
laws and inſtitutions, or by analogy with the practice of all our 


Courts. 


Vour Committee, much in the dark about a matter in which 1 


it was ſo neceſſary that they ſhould receive every light, have 
heard, that in debating this matter abroad, it has been objected, 
that many of the precedents on which we moſt relied were fur» 


niſhed in the Courts of the Lord High Steward, and not in tr 
where the Peers were judges ; and that the Lord High Stewar 


nd 


not having it in his power to retire with the Juror Peers, the 
from equity to the parties, 


Judges opinions, from neceſſity, not 


were given before that magiſtrate. 


. 


_ Your Committee thinks it ſcarcely poſſible, that the Lords - . 


could be influenced by ſuch a feeble argument. For, admitting 
the fact to have been as ſuppoſed, there is no fort of reaſow-why 


ſo uniform a courſe of precedents, in a legal Court, compoled _ - 


of a Peer for judge, and Peers for triers—a courle fo favourable 8 
to all parties and to equal juſtice - a courſe in concurrence with 
the procedure of all our other Courts, ſhould not have the 


greateſt authority over their practice in every trial before tb 1 


. whole body of the Peerage. 


The Earl of Nottingham, who acted as High Steward in one 
of theſe commiſſions, tertainly knew what he was ſaying» He 

ave no ſuch reaſon. His argument for the publicity of the. 
1 opinions, did not turn at all on the nature of his Court, 


or of his office in that Court. It reſted on the eq 
principle, and on the fair dealing due to the priſonek. 
Lord Somers was in no ſuch Court; yet his declaration 


* 


uity of the 
is ful! 


as ſtrong, He does. not indeed argue the point, as the Earl of 
Nottingham did when he confidered it as a new caſe. Lord_-. 
Somers conſiders” it as a point quite ſettled—and "no longer 


ſtanding in need of being ſupported b. 


7 reaſon or pre 


But it is a miſtake that the precedents ſtated in this Repo 
are wholly drawn from proceedings. in that kind of Court. 
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Only two are cited, which are furniſhed from à Court conſti- 
tutell in the manner ſuppoſed. The reſt were in trials by all the 
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Peers, and not b ST of Peers with an High Ste war. 
cufhons with the Peers on this ſubject, „the 
«© Lords Committees in a conference told them [the Committee 


1 of this Houſe, appointed to a conference on the matter], that 
the High Steward is but Speaker pro tempore, and giveth his 
. © vote as well as the other Lords: this changeth not the nature 


«© of the Court. And the Lords declared, that they have 


„. power enough to proceed to trial, though the King ſhould. 


_ © not name an High Steward “.“ On the ſame day, © It is 


— 


« declared and ordered, by the Lords Spiritual and Temporal in 
c Parliament aſſembled, that the office of High Steward on 
« trials of Peers upon impeachments is not neceſſary to the 
«« Houſe of Peers - but that Lords may proceed in ſuch trials, 


ec if an High Steward is not appointed, according to their hum- 
44 ble deſire.“ x | 5 


Io put the matter out of all doubt, and to remove all jea- 
Jouſy on the part of the Commons, the commiſſion of the Lord 


| ws rakes was then altered. TO 


blo richte, contended for by the Commons in their im- 


-  peachments, and admitted by the Peers, were aſſerted in the 


proceedings preparatory to the trial of Lord Stafford, in which 

that long. chain of uniform precedents, with regard to the pub- 

licity of the Judges opinions in trials, begins. e 
For theſe laſt citations, and ſome of the remarks, your Com» 


' mittee are indebted to the Tearned and upright Juſtice Foſter. 
They have compared them with the Journals, and find them 


correct. The ſame excellent author proceeds to demonſtrate that 


*%. 


the public declaration o 


whatever he ſays of trials by impeachment, is equally applicable 
to trials before the High Steward on Indictment; and conſe» 
quently that there is no | ng for a diſtinction, with regard to 

the Judges opinions, founded on the 
mapplicability of either of thete caſes to the other. The argu- 


ment on this whole matter is ſo ſatisfactory, that your Com- 


mittee has annexed it at large to their Report +. As there is no 


E difference in fact between theſe trials (eſpecially ſince the Act 
which provides that all the Peers ſhall be ſummoned to the trial 


of a Peer), fo there is no difference in the reaſon and principle 
of the publicity, let the matter of the Steward's juriſdiction be 


as it may TO 


© PUBLICITY GENERAL, | 


Voͤour Committee do not find any poſitive law which binds the 
Judges of the Courts in Weſtminſter Hall publicly to give a 


Tober“ Crown Law, p. 245. - + See the 


„ 170 

reaſoned opinion from the Bench, in ſupport of their judgment 
upon matters that are ſtated before them. But the courſe hath 
prevailed from the oldeſt times. It hath been ſo general and fo 
uniform, that it muſt be conſidered as the law of the land. It 
has prevailed, ſo far as we can diſcover, not only in all the 
Courts which now exiſt, whether of law or equity, but in 
thoſe which have been ſuppreſſed or diſuſed, ſuch as the Court 
of Wards and the Star Chamber. An author, quoted by Ruſh- 
worth, ſpeaking of the conſtitution of that Chamber, . And 
« ſo it was reſolved, by the Judges, on reference made to them; and 
tc their opinion, after deliberate hearing, and view of former pre- 
« cedents, was publiſhed in open Court *,” It appears elſewhere in 
the ſame compiler, that all their proceedings were public, even 
in deliberating previous to judgment. e . OR 

The Judges in their reaſonings have always been uſed to oh- 
ſerve on the arguments employed by the Counſel on either fide ; 
and on the authorities cited by them, aſſigning the grounds for 
rejecting the authorities which they reject, or tor adopting thoſe 
to which they adhere, or for a different conſtruction of law, 
according to the occaſion, This publicity, not only of deci- 
ſion but of deliberation, is not confined to their ſeveral Courts, 
whether of law or equity, whether above, or at Niſi Prius, but 
it prevails where they are afſembled in the Exchequer Chamber, 
or at Serjeant's Inn, or wherever matters come before the 
Judges collectively for conſultation and reviſion.—It ſeems to 
your Committee to be moulded in the eflential frame and con- 
ſtitution of Britiſh Judicature. 1 

Your Committee coneeives, that the Engliſh juriſprudence 
has not any other ſure foundation, nor conſequently the lives 
and properties of the ſubject any ſure hold, but in the maxims, 
rules, and principles, and juridical traditionary line of deciſions 
contained in the notes taken, and from time to time publiſhed 
(moſtly under the ſanction of the Judges), called Reports. 

In the early periods of the law it appears to your Committee, 
that a courſe ſtil} better had been purſued, but grounded on the 
fame principles; and that no other cauſe than the multiplicity of 
buſineſs prevented its continuance. - Of ancient time (lays 
« Lord Coke) in cafes of difficulties, either criminal or civil, 
the reaſons and cauſes of the judgment were ſet down wpon the 
& Record, and ſo continued in the reigns of Ed. I. and Ed. I. 
&* and then there was no need of Reports; but in the reign of 
& Ed, III. (when the law was in his height) the cauſes and 
ec reaſons of judgments, in reſpe& of the multitude of them, 
& are not ſet down in the Record, but then the great caſuifts and 
&« reporters of caſes (certain grave and ſad men) publiſhed the 
{5 caſes, and the reaſons and cauſes of the judgments or reſolutions, 
| ! 


Ruſhworth, Vol. II. r. 475. & paſſim. 


9 et whic 


* 


« which, from the beginning of the reign of Ed. III. and ſince, 
sc we have in print. But theſe alſo, though of great credit and 
cc excellent uſe in their kind, yet far underneath the authority of the 

ce Parliament Rollt, reporting the acts, judgments, and reſolutions of 

%% Gonrt Beg oi en en nn fart | 

Reports, though of a kind leſs. authentic than the year books to 
which Coke alludes, have continued without interruption to 
the time in which we live. It is well known, that the ele- 
mentary treatiſes of law, and the dogmatical treatiſes of Engliſh 

Juriſprudence, whether they appear under the names of Inſti- 

tutes, Digeſts, or Commentaries, do not reſt on the authority 

of the ſupreme power, like the book called the Inſtitute, Di- 

geſt, Code, aud authentic Collations in the Roman law. With 
us, doctrinal books of that deſcription have little or no autho- 

Tity, other than as they are ſupported by the adjudged caſes and 
reaſons given at one time or other from the Bench; and to theſe 

they conſtantly refer. This appears in Coke's Inſtitutes, in 

Comyns's Digeſt, and in all books of that nature. To give 

judgment privately is to put an end to Reports; and to put an 

end to Reports, is to put an end to the law of England. It 
was fortunate for the Conſtitution of this kingdom, that in the 

Judicial proceedings in the caſe of ſhip money, the Judges did 
not then venture to depart from the ancient courſe, They gave 

and they argued their judgment in open Court +. Their rea- 
ſons were publicly given, and the reaſons aſſigned for their judg- 
ment took away all its authority. | 

The great hiſtorian, Lord Clarendon, at that period a young 

lawyer, has told us, that the Judges gave as law from the 
Bench what every man in the Hall knew not to be law. 
This publicity, and this mode of attending the deciſion with 
its grounds, is not obſerved only in the tribunals where the 

Judges preſide in a judicial capacity individually or collectively. 

ut where they are conſulted by the Peers, on the law in all 
writs of error brought from below, In the opinion they give of 
the matter aſſigned as error, one at leaſt of the Judges argues 
the queſtions at large. He argues them publicly, though in the 
Chamber of Parliament; and in ſuch a manner that every pro- 
feſſor, practitioner, or ſtudent of the law, as well as the parties 
to the ſuit, may learn the opinions of all the Judges of all the 
Courts upon thoſe points, in which the Judges in one Court 
1 be miſtaken, „ e N 
our Committe is of opinion that nothing better could be 
deviſed by human wiſdom than argued judgments publicly de- 
livered for preſerving unbroken the great traditionary body of 


- 


© ®.Coke, 4 inf. p.5. Ci 5 
f This is confined to the judicial opinions in Hamden's caſe, It does not take 
in all the extra · judicial opinions, _ . 3 


SY way 


15 ( ö;'—? 7 
the law, and for marking, whilſt that great body remained un- 
altered, every variatien in the application and the conſtruction 
of particular parts; for pointing out the ground of each vaxia- 
tion; and for enabling the learned of the bar and all intelligent 
ee to diſtinguiſh thoſe changes made for the advancement 
o 

the variable nature of human affairs, a progreſſive experience, 
aud the improvement of moral philoſophy, from thofe hazard- 
ous changes in any of the ancient opinions and deciſions, which 


may ariſe from ignorance, from levity, from falſe refinement, + 


from a ſpirit of innovation, or from other motives, of a nature 
not more juſtifiable, = Ss FO 
Your Committee, finding this courſe of proceeding to be con- 
cordant with the character and ſpirit of our judicial proceeding, 
continued from time immemorial, ſupported by- . ee of 
ſound theory, and confirmed by effects highly beneficial, could 
not ſee without uneaſineſs, in this great trial for Indian offences, 
a marked innovation. Againſt their reiterated requeſts, remon- 
ſtrances, and proteſtations, the opinions of the Judges were al- 


ways taken -ſecretly. 


Not only the conſtitutional publicity for which we contend, was 


refuſed to the requeſt and entreaty of your Committee; but when 


a noble Peer, on the 24th day of June 1789, did in open Court 
declare, that he would then propoſe ſome queſtions to the Judges 


ia that place, and hoped to receive their anſwer openly, accord- 
ing to the approved good cuſtoms of that and of other courts 


the Lords inſtantly put a ſtop to the further proceeding by an 


immediate adjournment to the Chamber of Parliament. 
Upon this adjournment we find by the Lords Journal that 

the Houſe on being reſumed, ordered, that © it 

“ itſelf into a Committee of the whole Houſe on Monday next, 

ce to take into conſideration what is the proper manner of put - 


a more ſolid, equitable, and ſubſtantial juſtice, according to 


ould reſolve. | 


« ting queſtions by the Lords to the Judges, and of their an- 


e ſwering the ſame in judicial proccedings. 


The Houſe did thereon reſolve itſelf into a Committee, from 
which the Earl of Galloway, on the 29th of the ſame month, 
reported as follows: That the houſe has, in the trial of War- 
„ ren Haſtings, Eſquire, proceeded in a regular courſe in the 


4 manner of propounding their queſtions to the Judges in the 
cc Chamber of Parliament, and in receiving their anſwers to them 


ce in the ſame place.” 


| (as below) * was entered thereupon, and ſupported by ſtrong ar- 


guments. 


Iſt. uſe, by conſulting the Judges out of Court in the abſence of the parties, 
ADL moſt approved, and almoſt unin- 
— - — — — — — __ * 3 5 | terr pted 


The Reſolution was agreed to by the Lords; but the Proteſt - 


2 


Your. 


. 


( 28 ) 


Vour Committee remark, that this reſolution ſtates only, that 
the Houſe had proceeded in this ſecret manner of propounding 
queſtions to the Judges. and of receiving their anſwers during the 
trial, and on n atters of debate between the parties, in a regular 


_ courſe.” It does not aſſert that another courſe would not have 


heen ac regular. It does not ſtate either judicial convenience, 
principle, or body of precedents for that regular courſe. No ſuch 


body of precedents appear on the journal that we could diſcover. 
Seven-and- twenty, at leaſt, in a regular ſeries, are directly con- 
trary to this regular courſe, Since the æra of the 29th of June 
1285 no one queſtion has been admitted to go publicly to tlie 
Judges. 8 4 

This determined and ſyſtematic privacy was the more alarm- 
ing to your Committee, becauſe the queſtions did not (except in 


that cale) originate from the Lords for the direction of their 


\ 


own conſcience, Theſe queſtions, in ſome material inſtances, 
were not made or allowed by the parties at the Bar, nor ſettled 
in open Court, but dittered materially from what your Managers 
contended was the true ſtate of the queſtion, as put and argued 
by them. They were ſuch as the Lords thought proper to ſtate 
for them. Strong remonſtrances produced ſome alteration in 


this particular; but even after theſe remonſtrances, ſeveral 


queſtions were made, on ſtatements which the Managers never 
made not admitted, 6+ | 

Your Committee does not know of any precedent before this, 
in which the Peers, on a propoſal of the Commons, or of a leſs 
weighty perſon before their Court, to have the caſes publicly re- 
ferred to the Judges, and their arguments and reſolutions delivers 


terrupted, practice of above a century and a half, and eſtabliſhed a precedent not only 
deſtructive of the juſlice due to the parties at our bar, but materially injurious to the 


rights of the community at large, who in caſes of impeachments are more peculialy 


intereſted that all proceedings, of this High Court of Parliament ſhould be open and 
expoſed, like all other Courts of Juſtice, to public obſervation and comment, in order 
that no covert and private pract. ces ſhould defeat the great ends of public juſtice. 
Adly. Becauſe, from private opinions of the judges, upon private ſtatements, which 
1 have neither heard nor ſeen, grounds of a deciſion will be obtained, which 
Auſt inevitably affect the cauſe at iſſue at our Bar; this mode of preceeding ſeems 
to be a violation ef the firſt priciple of juſtice, inaſmach as we thereby force and con- 
fine the opinions of the Judges to our private ſtatement ; and through the medium 
of ,our ſubſequent decilion we transfer the effe& of thoſe opinions to the parties, 
who have been deprived of the right and advantage of being heard by ſuch private, 
though unintended, tranſmutation of the point at iſſue. | 

3dly, Becauſe the priſoners who may hereafter have the misfortune to ſtand at our 
Bar will be deprived of that conſolation which the Lord High Steward Nottingham 


. conveyed to the priſoner, Lord Conwallis, viz. That the Lords have that tender 


regard of a priſoner at the Bar, that they will not ſuffer a caſe to be put in his 


* abſence, leſt it ſhould N him by being wrong ſtated.” 


4thly. Becauſe unuſna nude and ſecrecy in our judicial proceedings muſt tend 


either to diſcredit the acquittal of the priſoner, or render the juſtice of his condem- 
nation doubtful. % | | 3 
. | PORCHESTER. 3 
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ed in their preſence, abſolutely refuſed, The very few precedents. 
of ſuch private reference on Trials, have been made, as we have 
obſerved already, ſubſilentio, and without any obſervation from 
the parties. 8 5 8 N. Onto e 5 
In the precedents we produce, the determination is accompa- 
nied with its reaſons, and the publicity is conſidered as the clear 
undoubted right of the parties. 1 ä 

Vour Committee, uſing their beſt diligence, have never been 
able to form a clear opinion upon the ground and principle of 
theſe deciſions. The mere reſult upon each caſe decided by the 
Lords, furniſhed them with no light from any principle, pre- 
cedent, or foregone authority of law or reaſon, to guide them 
with regard to the next matter of evidence which they had to 
offer, or to diſcriminate what matter ought to be urged, or to be 
ſet aſide ; your Committee not being able to divine, whether 
the particular evidence, which, upon a conjectural principle, they 
might chooſe to abandon, would not appear to this Houſe, and to 
the judging world at large, to be admiſſible, and poſſibly decifive _ 
proof. In theſe ſtraights they had and have no choice, but 
either wholly to abandon the proſecution, and of conſequence 
to betray the truſt repoſed in them by this Houſe, or to bring 
forward ſuch matter of evidence as they are furniſhed with from 
ſure fources of authenticity, and which in their judgment, aided 
by the beſt advice they could obtain, is poſſeſſed of a moral apti- 
tude juridically to prove or to illuſtrate the caſe which the Houſe 
had given them in charge. | 4 


MODE OF PUTTING THE QUESTIONS, 


When your Committee came to examine into private opinions 
of the Judges, they found, to their no ſmall concern, that the 
mode both of putting the queſtions to the Judges, and their an- 
ſwers, was ſtill more unuſual and unprecedented than the privacy 
with which thoſe queſtions were given and refolved. * 

This mode ſtrikes, as we apprehend, at the vital privileges of 
the Houſe, For, with the ſingle exception of the firſt queſtion 
put to the Judges in 1788, the caſe being Rated, the queſtions 
are raſed directly, ſpecifically, and by name, on thoſe privileges; 
that is, what evidence is it competent for the Managers of the Hauſe of 
Commons to produce ? e Pr 3 

We conceive, that it was not proper, nor juſtiſied by a jingle pre. 
cedent, to refer to the Judges of the inferior Courts any qu eſtion, 
and ſtill leſs for them to decide in their anſwer, of what is or is 
not competent for the Houſe of Commons, or for any Committe 
acting under their authority, to do, or not to do, in any inſtance 
or reſpect whatſoever. This new and unheard of courſe can 
have no other effect than to ſubject to the diſcretion 4 ths 47-778 
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Judges the law of Parliament and the privileges of the Houſe! of 
Commons, and in a great meaſure the judicial privileges of the 
Peers themſelves; any intermeddling in which on their part, 

we conceive to be a dangerous and unwarrantable aſſumption of 
power. It is contrary to what has been declared by Lord Coke 
himſelf, in a paſſage before quoted, to be the duty of the 
Judges; and to what the Judges of former times have confeſſed 
to be their duty, on occaſions to which he refers, in the time of 
Henry the Sixth. And we are of opinion, that the conduct of 


thoſe ſages of the law, and others their ſucceſſors, who have 


been thus diffident and cautious in giving their opinions upon 
matters concerning Parliament, and particularly on the privi- 
leges of the Houſe of Commons, was laudable in the exam- 


ple, and ought to be followed; particularly the principles upon 
which the Judges: declined to give their opinions in the year 


1614. It appears by the Journals of the Lords, that a queſtion 
concerning the law relative to impoſitions having been put to 
the Judges,' the proceeding was as follows: | 


% Whether the Lords, the Judges, ſhall be heard deliver their 


4 opinion, touching the point of impoſitions before further 


«< conſideration be had of anſwer to be returned to the Lower 


© Houſe, concerning the meſſage from them lately received.“ 
© Whereupon the number of the Lords, requiring to hear 


_ ©. the Judges opinions by ſaying Content, exceeding the 


4 others which ſaid Non Content,” the Lords, the Judges, ſo 


« defiring were permitted to withdraw themſelves into the Lord 


« Chancellor's private rooms ; where having remained awhile, 
< and adviſed together, they returned into the Houſe, and 
e having taken their places, and ſtanding diſcovered, did by 
& the mouth of the Lord Chief Juſtice-of the King's Bench, 
c humbly defire to be forborne at this time, in this place, to 


deliver any opinion in this caſe, for many weighty and im- 
te portant reaſons, which his Lordſhip delivered with great gra- 
ec vity and (eloquence ; concluding, that himſelf and his bre- 


« thren are upon particulars. in judicial courſe to ſpeak and 


« judge between the King's Majeſty and his people, and like- 


c wiſe between his Highneſs's ſubjects, and in no caſe to be 


dc diſputants on any fide,” 


Your Committee do not find any thing which, through inad- | 


| vertence or deſign, had a tendency to ſubject the law and courſe 
of Parliament to the opinions of the Judges of the inferior 


Courts, from that period until the iſt of James the Second. 


The trial of Lord Delamere for high treaſon was had by ſpecial 


commiſſion before the Lord High Steward: It was before the 


trials. This was not a trial in full Parliament, in which caſe 
it was then contended for, that the Lord High Steward was the 


Judge of the law, preſiding in the Court, but ad no vote in 


the 


CES 
* 


the verdict; and that the Lords were triers only, and had no 
vote in the judgment of law. This was looked on as the courſe, 
where the trial was not in full Parliament, in which latter caſe, 
there was no doubt but that the Lord High Steward made a 
part of the body of the triers, and that the whole Houſe was 
the Judge“. | | 1 | e 
In this cauſe, after the evidence for the Crown had been 
cloſed, the priſoner prayed the Court to adjourn. The Lord 
High Steward doubted his power to take that ſtep in that ſtage 
of the trial; and the queſtion was, Whether, the trial not 
ce being in full Parliament, when the priſoner is upon his trial, 
« and evidence for the King is given, the Lords being (as it 
% may be termed) charged with the priſoner, the Peers may ſe- 
66 parate for a time, which is the conſequence of an adjourn- 
(e ment.“ | e = e N 
Fhe Lord High Steward doubted of his power to adjourn the 4 
Court. The cafe was evidently new, and his Grace propoſed 4 
to have the opinion of the Judges upon it. The Judges, in cons 
ſequence, offering to withdraw into the Exchequer Chamber, 
Lord Falconberg « inſiſted that the queſtion concerned the pri- 
6 yilege of the Peerage only, and conceived that the Judges are 
& not concerned to make any determination in that matter; and bet. 
& ſuch à point of privilige, certainly the inferior Courts have ns 
cc right to determine it,” It was inſiſted, therefore, that the 
Lords Triers ſhould retire with the Judges. The Lord High 
Steward thought differently, and oppoſed this motion; but, 
finding the other opinion generally prevalent, he gave way, and 
the Lords Triers retired, taking the Judges to their conſult. 

When the Judges returned, they delivered their opinion in 
open Court. EH Was . „„ 

Lord Chief Juſtice Herbert ſpoke for himſelf and the reſt of 
the Judges. After obſerving on the novelty of the caſe, with 
a tetuperate and becoming reſerve with regard to the rights f 
Parliaments, he marked out the limits of the office of the in- 
ferior Judges on ſuch occaſions, and declared, . Al that we, 
„the Judges, can do, is to acquaint your Grace and the noble Lords 


„„ 


ec what the law is in inferior Courts in caſes tbe lil nature, 
© and the reaſon of the law in thoſe points, and then leave the 
« furiſdiction of the Court to its proper judgment.” The Chief ſuſ- 
tice concluded his ſtatement of the uſage below, and his ob- 
ſervations on the difference of the caſes of a Peer tried in full 
Parliament, and by a ſpecial commiſſion, in this manner: 
Upon the whole matter, my Lords, whether the Peers, 
“ being Judges in the one and not in the other inſtance, alters 
* the caſe ; or whether the reaſon of the law in inferior Courts, 
* why the Jury are not permitted to ſeparate until they have 


gde the Lord High Steward's Speech on that head, uſe J. Il 
* VVV « diſcharged 
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ot diſcharged themſelves of their verdict, may have any infu- 
& ence on this caſe, where that reaſon ſeems to fail, the priſoner 


(32) 


cc heing to be tried by men of unqueſtionable honour, we cannot 
ce preſume ſo far as to make any determination, in a caſe which ts 
ce both new to us, and of great conſequence” in itſelf; but think it 
ec the proper way for xs, having laid matters as we conceive 


«© them before your Grace and my Lords, to ſubmit the juriſdice 


aka tion of your own Court to your own determination.” 155 


— 


It appears to your Committee, that the Lords, who ſtood 


againſt ſubmitting the courſe of their High Court to the inferior 


Judges, and that the Judges, who, with a legal and conſtitu- 
tional diſcretion, declined giving any opinion in this matter, 
acted as became them; and your Committee ſees no reaſon why 
the Peers, at this day, ſnould be leſs attentive to the rights of 


their Court, with regard to an excluſive judgment on their own 


proceedings, or to the rights of the Commons acting as accu- 
ſers for the whole Commons of Great Britain in that Court, or 


vrhy the Judges ſhould be leſs reſerved in deciding upon any of 


theſe points of high parliamentary privilege, than the Judges 
of that and the preceding periods. This preſent caſe is a pro- 
ceeding in full Parliament, and not like the caſe under the com- 
miſſion in the time of James the Second, and ſtill more evi- 


dently out of the province of the Judges in the inferior Courts. 


All the precedents previous to the trial of Warren Haſtings, 
Eſquire, ſeem to your Committee to be uniform. The Judges 
had conſtantly refuſed to give an apinion on any of the powers, 
privileges, or competencies of either Houſe. But in the preſent 
inſtance your Committee has found, with great concern, a fur- 
ther matter of innovation, 85 ß. 

Hitherto the conſtant practice has been to put queſtions to 
the Judges but in the three following ways; as, _ : 

1it, A queſtion. of pure ahſtract law, without reference to 
any caſe, or merely upon an A. B. caſe ſtated to them. | 

2dly, To the legal conſtruction of ſome Act of Parliament. 
3dly, To report the courſe of proceeding in the Courts be- 
low, upon an abſtract cafe... . J ĩͤ Ons Jag 

Beſides theſe three, your Committee knows not of a ſingle: 


example of any ſort, during the courſe. of any judicial proceed- 


ing at the bar of the Houſe of Lords, whether the proſecution 
has been by indictment, by information from the Attorney Ge- 
neral, or by impeachment of the Houſe of Commons. 
In the preſent trial, the Judges appear to your Committe 
not to have given their judgment on points of law, ſtated as 
ſuch, but to have in effect tried the cauſe, in the whole courſe 
of it, with one inſtance to the contrary, 
| The Lords have ſtated no queſtion of general law; no queſtion: 
on the conſtruction of an Act of Parliament; no queſtion 
concerning the practice of the Courts below. They put” the 
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to the Fudges. They) have, for the fit time, demanded df them 
what particular perſon, paper, or document ought, .or- * 
not, to be produced before them by the Mansger gor the Com- 
mons of Great Britain. For inſtance, whether, under ſuch a 
article, the Bengal conſultations of, ſuch; a day, the . Ro 
tion of Rajah Nundeomar, and the like. 3 
The operation-of this method is in ſubſtance, yoo only = 
make the Judges maſters of the Gt proceſs and. —_— =_ 
the trial, but through that medium to transfer to them the 1 a 3 
mate judgment-on the cauſe itſelf, and its merits. \ = 
The Judges attendant on the Court of Peers, hitherto * 4 8 
not been ſuppoſed to know the particulars and minute circum», 
ſtances of the cauſe, and muſt therefore he ineqmpstent to de * 
termine upon thoſe circumſtances. The evidence taken 18 pots. 
of courſe, that we can find delivered to them nor do We 
that in fac any order bas been made for that purpoſe, even 7. 
poſing that the evidence could at all regularly he put before 
them. They are preſent in. Court, not to hear the trial, but 
Tolely to adviſe in matter of law they cannot take upon them 
ſelves to ſay any thing about the Bengal conſultations, or to 
know! any thing of Rajah Dantes, of ane or FR: Mr. 5 
Francis, or Sir John Clavering. 4 
That the Houſe may be the — fully ana 4700 j * . 
the nature and tendency of thus putting. the queſtion ſpect of 1 FE 
and on the graſs eaſe. your Committee thinks fit here to inſert 
one of thoſe queſtions, reſerving a diſeuſſion of its particular 1 
merits to another place. It was ſtated on the zad of April 
1790-4 On that day the Managers „ to ſhew . that Rel? 
* lexam fell into great balances with the Eaſt India Company, „ 
in conſequence of his appointment.“ —It is ſo ſtated in the 
printed minutes (p. 1206.) But the real tendency and, giſt of 
the propoſition is not ſhewn However the queſtion. was.puts 
„ whether.it.be or be not competent 0 the Managers * 6 
« Commons to give evidenc?- upon the charge in tb \6;b article, to 
„ Prove that the rent which the defendant, Warren Haſtings, 5 
Eſquire, let the lands mentioned in the ſaid öth article ff 
charge to Kelleram, fell into arrear and was Geficient ; and 2 
„whether, if proof were offered that the rent fell into arrear 
. immediately after the nee che. evidence in that.c caſe would. 
be competent? __— 
„The Judges a on the 27th N n e IE 
follows:: It is not. competent for the Managers. for the Houſe of 
« Commons to give evidence upon the charge in the th article, 
„to prove that the rent at which the defendant, 1 1 
« Baſtings, let the lands in the ſaid 6th article of — to 
Kelleram, fell into arrear and was defieient. “. — 
„The Houſe will Wa that on the queſtion two 2 of 
. e N 
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1 
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encies and miſchiefs may hereafter ariſe from a practice in the 


eompetence were put The firſt on the competence of Manager 
for the Houſe of Commons to give the evidence ſuppoſed to be 
offered by them, but which we deny to have been offered in the 
manner and for the purpoſe aſſumed in this queſtion: the ſecond 
is in a ſhape apparently more abſtracted, and more nearly ap- 
proaching to Parliamentary regularity—on the competence of 
the evidence itſelf, in the caſe of a ſuppoſed circumſtance being 
ſuperadded. The Judges anſwered only the firſt, denying flatly 
the competence of the Managers. As to the ſecond, the com- 
petence of the ſuppoſed. evidence, they are profoundly filent, 
| Having given this blow to our competence, about the other 
_ "queſtion (which was more within their province) namely, the 
"competence of evidence on a caſe hypothetically ftated, they 
give themſelves no trouble. The Lords on that occaſion re- 
Jected the whole evidence. On the face of the Judges opinion, 
At is a determination on a caſe, the trial of which was not with 
them, but it contains u rule or principle of law, to which atone 
7 ˙ ß ĩ / 
Iheſe eſſential innovations tend, as your Committee con- 
ceives, to make an entire alteration in the Conſtitution, and in 
the purpoſes of the High Court of Parliament, and even to re- 
verſe the ancient relations between the Lords and the Judges. 
It tends wholly to take away from the Commons the benefit 
of making good their caſe before the proper Judges; and ſubmits 
this high inqueſt to the inferior Courts. 
_ "Your Committee ſees no reaſon why, on the ſame principles 
and precedents, the Lords may not terminate their proceedings i 
in this, and in all future trials, by ſending the whole body of 
evidence taken before them in the ſhape of a ſpecial verdict, to 
the Judges, and may not demand of them, whether they ought, 
on the whole matter, to acquit or condemn the priſoner z nor 
can we diſcover any cauſe that ſhould hinder them from deciding 
on the accumulative body of the evidence, as hitherto they have 
done in its parts, and from dictating the exiſtence or non exiſt-M 
"ence of a miſdemeanor or other crime in the priſoner, as they 
think fit ;—witheut any more reference to principle, or prece- 
dent of law, than hitherto they have thought proper to apply in 
determining on the ſeveral parcels of this cauſmm. 
Vour Committee apprehends, that very ſerious inconveni— 


„ 


Houſe of Lords, of conſidering itſelf as unable to act without 
the Judges of the inferior Courts, of implicitly following their 
dictates, of adhering with a literal preciſion to the very words 
of their reſponſes, and putting them to decide on the compe- 
tence of the Managers for the Commons—the competence of 
All the reſolutions of the Judges, to the time of che reference to the Com- 
wittee, are in the Appendix, No. 28¼ . FF 
OI A | pl i ; 5 % * 


equity, ſound legal policy, or ſubſtantial juſtice. 


ERC LE Roe» 
the evidence to be produced, who are to he permitted to appeaty J 
— what. queſtions-are to be aſked of witneſſes, and indeed, par- 
cel by parcel, on the whole of the groſs caſe before them; a 
well as to determine upon the order, method, and proceſs. of 
every. part of their proceedings. The Judges of the inferior 
Courts are by law: rendered independent of the Crown. But 
this, inſtead of a henefit to the ſuhject, would be a grievance,: 
if no way was left of producing a reſponſibility. If the Lords 
cannot or will not act without the Judges, and if (which G 
forbid!) the Commons ſhould find it at any time hereafter neceſ- 
fary to impeach them before the Lords; this Houſe would find 
the Lords diſabled in their functions, fearful of giving any 
judgment on matter of law, or admitting any proof of fact 
without them; and having once aſſumed the rule of proceeding 
and practice below as their rule, they muſt at every inſtant re- 
ſort, for their means of judging, to the authority of thoſe; 


whom they are appointed to judge, | 


Your Committee muſt always act with regard to men as they 
are, There are no privileges or exemptions from the infirmities 
of our common nature, We are ſenſible, that all men, and 
without any evil intentions, will naturally wiſh to extend their 
own juriſdiction, and to weaken all the power by which oy: 
may be limited and controlled. It is the buſineſs of the Hou 
of Commons to counteract this tendency. This Houſe: had, 
given to its Managers no power to abandon. its privileges, and 
the rights of its conſtituents. They were themſelves; as little 
diſpoſed as authorized to make this ſurrender. They are Mem- 
bers of this Houſe, not only charged with the management of - 
this impeachment, but partaking of a general truſt, inſeparable 
from the Commons of Great Britain in Parliament aſſembled, 
one of whoſe principal functions and duties it is, to be obſervant+ 
of the Courts of juſtice, and to take due care that none f 
them, from the loweſt to the higheſt, ſhall purſue new courſes 
unknown to the laws and confiitution of this kingdom, or to 


1 
8 


: % 
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e 
Your Committee were not ſent into Weſtminſter Hall for the” 


purpoſe of contributing in their perſons, and under the autho- 


rity of the Houſe, to change the courſe or law of Pajliament, ; 
which had continued unqueſtioned for at leaſt four hundred 
years. Neither was it any part of their miſſion to ſuffer pre- 
cedents to be eſtabliſhed, with relation to the law and rule of-- 
evidence, which tended in their opinion to ſhut up for ever all 


the avenues to juſtice. They were not to, conſider a rule of gyis + / 


£ 


dence as a means of concealment. | They were not, without 3 


ſtruggle, to ſuffer any ſubtleties to prevail, which would render. 
a proceſs. in Parliament, not the terror, but the protection af 


all the fraud and violence ariſing from the abuſe of Britiſh power 


in the Eaſt. Accordingiy, Four ien comended with-al}z 
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ttnteir might, as their predeceſſors in the ſame place had con- 
tended witk more ability and learning, but not with more zeal 
| and more firmneſs, againſt thoſe dangerous innovations as they 
were ſuceeſſively introduced: they held themſelves bound con- 

'Þ ſtantly to proteſt, and in one or two inftances they did proteſt, 
in diſcourſes of conſiderable length, againſt thoſe private, and 

for What they could find, unargued judicial opinions, which 

muſt, as they fear, introduce by degrees the miſerable ſervitude 

which exiſts where the law is uncertain or unknoõẽwm. 


LY 
DEBATES ON EVIDENCE, - 
TOTP” a $4 * k . Ku MY * 1 *. 17 


The chief debates at the Bar, and the deciſions of the Judges 
{which we find in all caſes implicitly adopted, in all their ex- 
tent, and without qualification, by the Lords) turned upon evi- 
| dence, Your Committee, before the trial began, were apprized, 
by diſcourſes which prudence did not permit them to neglect, 
that endeavours would be uſed to embarraſs them in their pro- 
| ceedings by exceptions againſt evidence; that the judgments and 
. opinions of the Courts below would be reſorted to on this ſub- 
*. _ Jje@;' that: there the rules of evidence were preciſe, rigorous, 
and inflexible; and that the counſel for the criminal would en- 
dieavyour to introduce the ſame rules, with the ſame-ſeverity and 


i exact neſs, into this trial. „ 
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In] this preference of the rules obſerved in the High Court of 
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« of the Court is the law of the Court.” — Atkeyns, en &- 
* . 


Your Ninaggerd were convinced 680 one of the princioul: | rea- . : | 


ſons, for which this cauſe was brought into Parliament, was che 
danger that in inferior Courts their Rule would be formed natu- 


rally upon their ordinary experience, and the exigencies of tho 


caſes which in ordinary courſe came before them. This expe-- 


rience, and the exigencies of theſe caſes, extend uttle further” 
than the concerns of a people comparatively in a narrow vie" 


nage —a people of the ſame or nearly the ſame language, 1 


* manners, laws and habits—with them, an intense en every | 


nd was eaſy. 
Theſe Rules of law in moſt caſes, aud the gabe of mne Conte 


in all, could not be eaſily applicable to a people ſeparated from 


Gres Britain by a very ry part of the globe; ſeparated by : 


manners, by principles of religion, and of inveterate habits as 
ſtrong as nature itſelf, ſtill more than by the circumſtance of 


local diſtance, Such confined and inapplicable rules would be 


convenient indeed to oppreſſion, to extortion, bribery, and cor- 
ruption, but ruinous to the people, whoſe protection is the true 


object of all tribunals, and of all their rules. Even Engliſh Judges 
in India, who have been ſufficiently tenacious of what they co. 


ſidered as the rules of Engliſh Courts, were obliged, in many 


points, and particularly with regard to evidence, to relax very 
conſiderably, as the civil and politic government has been obliged- 
to do in ſeveral other cafes, on account of inſuperable diffiealties 


ariſing from a great diverſity of manners, and from what" maß 
be conſidered as a diverſity even in the very conſtitution of their 
minds : inſtances of which your Committee will en in a nin - 


— 


Appendix. 


Another great cauſe, why your Committee r 1 : 
Houſe had chofen to proceed, in the High Court of Parliament, 


was becauſe the inferior Courts were habituated, with very few 
exceptions, to try men for the abuſe only of their individual and 
natural powers, which can extend but a little way. Before them, 
offences, whether of fraud or violence, or both, are, for much 
the greater part, charged upon perſons of mean and obſcure con- 
dition. Thoſe unhappy perſons are ſo far from being ſupported 


by men of rank and influence, that the whole weight and force 
of the community is directed againſt them. In this cafe, they are 
in general objects of protection as well as of puniſhment; and the 


courſe perhaps ought, as it is commonly ſaid to be, not to ſuffer 
rite thing to b 2 5 to their conviction beyond what the ſtricteſt 
I 39 1 
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1 the cauſe which your managers Rave . | 
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Courts. Theſe Courts have not before them perſons who act, 
and who juſtify their acts, by the nature of a deſpotical and arbi- 
trary power, The abuſes, ſtated in our Impeachment, are not 
thoſe of mere individual, natural faculties, but the abuſes of civil 
and political authority. The olence is that of one, who has 
carried with him in the perpetration of his crimes, whether of 
violence or of fraud, the whole force of the State; z— who, in the 


perpetration and concealment of offences, has had the advantage 
of all the means and powers given to Government for the detec- 


tion and puniſhment of guilt, and for the protection of the people. 


is the n., are the very reverſe ta hat happens AL 
the caſes of mere perſonal} delinquency, which come before the 


* 


The people themſelves, op whoſe behalf the Commons of Great 
Britain take up this remedial and protecting proſecution, are natu- 


, rally timid. Their ſpirits are broken by the arbitrary power 
- vfurped over them, and claimed by the delinquent as his law. 
They are ready to flatter the power, which they dread, They are 

apt to look for favour by covering thoſe vices in the predeceſſor, 
which they fear the ſucceſſor may be diſpoſed to imitate. They 


have reaſon to conſider complaints as means not of redreſs, but 


of aggravation to their ſuferings; and when they ſhall ultimately, 
hear that the nature of the Britiſh laws, and the rules of its tri- 


bunals, are ſuch as by no care or ſtudy either they, or even the 
Commons of Great Britain, who take up their cauſe, can compre- 
hend, but which in effect and operation leave them unprotetted, . 
and render thoſe who oppreſs them ſecure in their ſpoils, they 
muſt think ſtill worſe of Britiſh Juſtice than of the arbitrary power 
of the Company's ſervants, which hath been exerciſed to their 
deſtruction. They will be for ever, what for the greater part 
they have hitherto been, inclined to compromiſe with the corrup- 


tion of the magiſtrates, as a ſcreen againſt that violence, from 
which the laws afford them no redreſs. 


For theſe reaſons, your Committee did, and do, ſtrongly con- 
tend, that the Court of Parliament ought to be open with great 
2 facility to the production of all evidence, except that, which the 
precedents of Parliament teach them authoritatively to reject, or 


which hath no ſort of natural aptitude directly or circumſtantially 


to prove the Caſe, They have been and are invariably of opinion, 
That the Lords ought to enlarge, and not to contrac, the rules 9 


evidence, according to the nature and difficulties of the caſe, for redre 


to the injured, for the puniſhment of oppreſſion, for the detection of. 


fraud, and, above all, to prevent what is the greateſt diſhonour to 


all laws, and to all tribunals —the failure of juſtice. To prevent 
the laſt of theſe evils all Courts in this and a countries have con- 
ſtantly made all their maxims and principles concerning teſtimony 
to conform; although ſuch Courts have been bound undoubtedly 
9 ſtrieter rules, ban of form and of nn, caſes, than the 
„ 5 ſovereign, 


| | 


: 
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Pore. juriſdickion clevaiſed by the Lords on the Ii ceachaboie 
of the Commons ever has been, or ever ought to be. Ehetefore | 
your Committee doth totally re ject any rules, by which the practice 
of any inferior Court is affirmed as a directory guide to an higher, 
eſpecially where the forms and the powers of the judicature are. 
different, and the objects of judicial enquiry are not the fame. 
Your Committee conceives that the trial of a cauſe is not in 
the arguments or diſputations of the proſecutors and the countfe}, 
but in the Euidnce; and that to refuſe Evidence is to refuſe to 
hear the Cauſe: Nothing, therefore, but the moſt clear and 
weighty reafons, ought to preclude its production. Tour Com. 
mittee conceives that, when Evidence, on the face of it relevant, 
that is connected with the party and the charge, was denied to be 
competent, 2he burthen lay upon thoſe wwho oppſed it, to ſet forth the 
authorities, whether of poſitive ſtatute, known recognized maxim 
and principles of law, paſſages in an accredited inſtitute, "code, 
digeſt, or ſyſtematick treatiſe of laws, or fome adjudged” eaſes, 
wherein the Courts have rejected Evidence of that nature? NO 
ſuch thing ever (except in one inſtance, to which we ſhall hers- | 
after ſpeak) was produced at the Bar, nor (that we know of) pro- £ 
duced by the Lords in their Debates, or by the Judges in the 
opinions by them delivered. Therefore, for any thing which as 
yet appears to your Committee to the contrary, "theſe reſponſes 
and decifions were, in many of the points, not the determinations 
of any law whatſoever, but mere arbitrary decrees, to which we 
could not without ſolemn proteftation ſubmit, b 
- Your Committee, at an early period, and Rebler ines the 
commengement of this Trial, have neglected no means of reſearch, - 
which might afford them information concerning theſe ſuppoſed 
ſtrict and inflexible rules of proceeding, and of Evidence, which 
appeared to them deſtructive of all the means'and ends of juſtice. 
And, Firſt, they examined carefully the Rolls and Journals of 


the Houſe of- Lords, as alſo the printed trials of caſes before that 


Court. 
Your Commitice nds but one inſtance, 3 in the whole courſe of 
| Parliamentary Impeachments, in which Evidence offered by the 
Commons, has been rejected on the plea of inadmiſſibility or in- 
competence. This was in the caſe of Lord Statforde's Trial *; 
when the copy of a warrant (the ſame not having any atteſtation 
to authenticate it as a true copy) was, on deliberation, not ad- 
mitted; and as your, Committee thinks, as the caſe ſtood, with. 
reaſon. —But even in this one inſtance, the Lords ſeemed to ſhew _ 
a marked anxiety not to narrow too much the admiſſibility of 
Evidence, for they confined their determination © to this indi- 
* aan Cafe,” as the Lord W e reported their relolnien's Ws 
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ct they conceive this could be no impediment of 


'  *&failare| in the proceeding, becauſe, the truth and verity of it 


i 


ec which they who manage the Evidence for the Commons ſay 
ce they could prove“. Neither have objections to Evidence offered 


by the priſoner been very frequently made, nor often allowed 


when made. In the ſame caſe of Lord Strafforde, two books 


ꝓroduced by his Lordſhip, without proof by whom they were 


Written, were rejected (and on a clear principle}. “ as being pris 
ac vate books, and no records.“ On both theſe occaſions, the 


= 1 were determined by the Lords alone, without any re- 


to the opinions of the Judges. In the impeachments of 


Vord Stafford, Dr. Sacheverell, and Lord Wintoun, no ohjec- 


ion to evidence appears in the Lords Journals to have been 


prefled, and not above one taken, which was on the part of the 


Managers. 


Several objections were indeed taken Yo evidence in Lord 


Macclefield's trial}. They were made on the part of the Mana- 
gers, except in two inſtances, where the objections were made 
by the witnefles themſelves. They were all determined (thoſe 


ſtarted by the managers in their favour) by the Lords them- 
ſelves, without any reference to the Judges. In the diſcuſſion 
of one of them, a queſtion was ſtated for the Judges concerning 


the law in a ſimilar caſe upon an information in the Court be- 


lo; but it was ſeteaſide by the previous queſtiond. ; 


— 


* 
* 


On the impeachment of Lord Lovat|}, no more than one obs 


jection to- evidence was taken by the Managers, againft which 
Lord Loyat's counſel were not permitted to argue. Three ob- 


jections on the part of the priſoner were made to the*evidence 
offered by the Managers, but all without ſucceſs. Ihe inſtances 
of {imilar objections in Parliamentary trials of Peers on indict - 
ments, are too few and too unimportant to require being parti- 
cularized ;—One, that in the caſe of Lord Warwick, has been 
already ſtated. | 2 N 5 

The principles of theſe precedents do not in the leaſt affect 


any Caſe of evidence which your Managers had to ſupport. The 


paucity. and inapplicability of inſtances of this kind, convince 
woo! Committee that the Lords have ever ufed ſome latitude and 
liberality in all the means of bringing information before them. 
nor is it eaſy to conceive, that, as the Lords are, and of right 
ought to be, Taos, of law and fact, many caſes ſhould occur 
(except thoſe where a perſonal viva voce witneſs is denied to be 
competent) in which: a Judge, poſſeſſing an entire judicial capa- 
city, can determine by anticipation what is good evidence, and 


-*-Ruſh, Trial of Lord Stefforde, p. 410. 5 + Lords Journals, Vol, IV. p. 210. 
1 Lords Journals, Vol. XXII. p. 536 to 546. An. 1725. lb. p. 541. 
I Lords Journals, Vol. X XVII. p. 6, 65. An. 1744. 
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what not, before be has heard it. When he has heard it; of, 


courſe he will judge what weight it is to have upon his. mind, 
or whether it ought not entirely to be ſtruck out of the pro- 
' ceedings. | | ; 


| Your Committee, always proteſting, as before, againſt the. 


admiſſion of any law, foreign or domeſtic, as of authority in 
Parliament, further than as written reaſon, and the opinion f 


wiſe and informed men, has examined into the writers on ,. 
civil law, ancient and more recent, in order to diſcover what. . 
thoſe rules of evidence, in any ſort applicable to criminal N 


7 


were, which were ſuppoſed to ſtand in the way of the trial 
offences committed in India. 3 | ö 


They find, that the term evidence, evidentia, fri f hene“ | 
our's is taken, has a ſenſe different in the Roman law, from 


what it is underſtood to bear in the Engliſh juriſprudence. Th 
term moſt nearly anſwering to it in the Roman, being probatid 
proof; which, like the term evidence, is a generick term, includ». 


ing every thing by which. a doubtful matter may be rendered 


more certain to the Judge; or, as Gilbert, expreſles it, every 
matter is evidence which amounts to the proof of the point in 
queſtionꝰ. 5 | „ „ 

On the general head of evidence or proof, your Committee 
finds, that much has been written by perſons learned in the 
Roman law, particularly in modern times; and that many at- 
tempts have been made to reduce to rules the principles of evi- 
dence or proof, a matter which by its very nature ſeems inca- 
pable of that ſimplicity, preciſion, and generality, which are. 
neceſſary to. ſupply the matter, or to give the form to a rule. 
of law. Much learning has been employed on the doctrine of 
indications and preſumptions, in their books; far more than is 


_ 


to be found in our law, Very ſubtile diſquiſitions were nos | 


on all matters of juriſprudence in the times of the claffical civil 
law, by the followers of the ſtoic ſchool. In the modern ſchool 


of the ſame law, the ſame courſe was taken by Bartolus, Bales - 


dus, and the civilians who followad them, before the complete 
revival of literature?, All the diſcuſſions to be found in thoſe 
yoluminous writings, furniſh undoubtedly an uſeful exerciſe to 


the mind, by methodizing the various forms, in which one ſer 


of facts, or collection of facts, or the qualities or demeanour of 


perſons, reciprocally influence each other; and, by this courſe 
of juridical diſcipline, they add to the readineſs and ſagacity of 


„ 


thoſe who are called to plead or to judge. But as human rs 


and human actions are not of a metaphyſical nature, but ths 
ſubject is concrete, complex, and moral, they cannot · be ſub -: 
jected (without exceptions which reduce it almoſt to nothing} 


bu » 


 * Gilbert's Lawiof Evidence, p. 23. f Gravirs, 84, 85. 
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their reproach. “ The ci 
« nothing more than admitting evidence; for they reject Hiſtriones, 
. & c. and whole tribes of people“.“ But this extreme rigour as 


— 


3 892 1 F- 2 J 

%% © -- 9 
td any certain rule. Their rules with regard to competence” 
were many and ſtrict, and our lawyers have mentioned it to 


2 


e civilians (it has been obſerved) der in 


to competency, rejected by our law, is not found to extend to 
the genus of evidence, but only to a particular ſpecies—Perſonal 
witneſſes." Indeed, after all their efforts to fix theſe things by 
pokitive and inflexible maxims, the beſt Roman lawyers in their 
beſt ages were obliged to confeſs, that every caſe of evidence ra- 
ther formed its own rule, than that any rule could be adapted 
to eyery caſe: The beſt opinions however ſeem to have reduced 
the admiſitbility of witneſſes to a few heads “ For if,” ſaid 
Calliſtratus, in a paſſage preſerved. to us in the digeſt, © the' 


& teſtimony is free from ſuſpicion, either on account of the 


reduce credibility itſelf to a, fixed rule, It proceeds. there 


quality of the pern, namely, that he is in a reputable ſitua- 


& tion, or for cauſe,” that is to ſay, that the teſtimony given 
is not for reward, nor favour, nor for enmity, ſuch a witnels is 


admiffible. , The firſt deſcription goes to competence; between 


which and credit, Lord Hardwicke juitly ſays the diſcrimination 
is very nice: The other part of the text ſhews their Ne to 

bility Pi I NE CON CANES 
« His ſacred Majeſty, Hadrian, ified a reſcript to Vivius Varus, 
Lieutenant of Cilicia, to this effect, that he who fits in judg- 
ment is the moſt capable of determining what credit is to be 


* 
- 


given to witneſſes,” The words of the letter of reſeript 


are as follow You ought beſt. to know what creci. is 
to be given to witnefl s,—who, and of what dignity,' and 
te of what eſtimation they are, whether they ſeem to deliver 
e their evidence with ſimplicity and candour whether they 


e ſeem to bring a formed aud premeditated difcourſe—or 
„ whether. on 


the ſpot they give probable matter in anſwer 
e to the queſtions that are put to them,” And there re- 
mains a reſcript of the fame prince to Valerius Varus on the bring» 


_ Ing out the credit of witneſſes. This appears to go more to the 


* 
* ” 


. Weneral principles of evidence. Tt is in theſe words: What 


& evidence, and in what meaſure or degree, ſhall amount to 


4 proof in each cafe, can be defined in no manner whatſoever 


ct that is ſufficiently certain. For though not always, yet free 
& quently, the truth of the affair may appear without any mat- 
& ter of public record. In ſome caſes, the number of the wit 
cc neſſes, in others their dignity and authority, is to be weighed; 
'* in others, concurring public fame tends to confirm the credit 


«= few words, to give you as my determination, that you 
6. ought net too, readily to bind yourſelf to try the cauſe upon 
& any one deſcription of evidence; but you are to eſtimate by your 
5 g , 93 Dy, » ! 1 3 1 > - 
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.*< own diſcretion what yau ought to credit, or what appears to 
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Jou not to be eſtabliſhed by proof ſufficien t“. 


„ As r 0 . 4 


The modern writers on the civil law have likewiſe much mat 
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ter on this ſubject, and have introduced a ſtriftneſs, with es: 


gard to perſonal teſtimeny, which our particular juriſprudence 
has not thought it at all proper to adopt, In others we have 
copied them more cloſely. They divide evidence into two parts, 
in which they do not differ from the ancients. 1ſt. What is evi- 
.dence, or proof* by 40. ?. 2dly. What is preſumption, d which is 
ce a probable conjecture from a reference, to ſomething which, 

& coming from marks and tokens aſcertained, ſhall be taken for 
te truth, untjl ſome other ſhall be adduced?” Again, they have 


| lahoured particularly to fix rules for preſumption, Which they, _ | 


divide into, 1. Violent and neceſſary.— 2. Probable.—3, and 
laſtly, Slight and raſh. But, finding that this head of prefump= 
tive evidence (which makes ſo large a part with them and with 
us in the trial of all cauſes, and particularly criminal cauſes) ex- 
tremely difficult to aſcertain, either with regard to What Hall 
be conſidered as excluſively creating any of theſe three degrees 
of preſumption, or what facts, and how proved, —-and what 
marks and tokens may ſerve to eſtabliſn them, even thoſe 
civilians, whoſe character it is to be ſuhyle. to a fault, haye 
been obliged to abandon the taſk—and hive fairly confelled, 
that the - bs of writers to fix rules for theſe matters haye 
been yain and fruitleſs-þ. One of the molt able of them has ſaid, 
„That the doctors of the law have written nothing of value 
« concerning preſuriptions,—nor is the ſubject matter ſuch as 
4 to be reduced within the preſcribed limit of any certain rules. 
&« In truth, it is from the actual exiſting caſe, and from the cire 
4 cumſtances of the perſons, and of the bu/ine/s, that we ought . 
c (under the N of an incorrupt judgment of the mind, 
© which is called an equitable diſcretion) to determine What 
«© preſumptions or conjectural proofs are to be admitted as ra- 
c tional, or rejected as falſe, or on which the underſtanding - 
ce can pronounce nothing either the one way or the other.? 
It is certain, that whatever over ſtrictneſs is to be found in 
the older writers on this law, with regard to evidence, it K's, 2 
related to the mere competency of witneſſes; yet even here the . 
rigour of the Roman lawyers relaxed on the neceſſity of the 

cale, Perſons who kept houſes of ill fame were with them. in 
competent witnefles ; yet among the maxims of that law, the 
rule is well known of ++ Teftes Lupanares, in re Lupanari.* _ 
In ordinary caſes, they require. two witnefles to prove a facts 


and therefore they held, “ that if there be but one witneſs, and 
© no probable grounds of preſumption of ſome kind (nulla argu- 
D Digeſt. L. XXII. Tit, 5, f Calvinus Voce præſumptia. 
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de menta) that one witneſs is by no means to be heard;“ and it 
44 is not inelegantly ſaid in that caſe, ** the failure is not in the 
<< law but in the proof.” Non jus deficit ſed probatio. But if 
other grounds of preſumption appear, one witneſs is to be heard; 
«for it is not neceſſary that one crime ſhould. be eſtabliſhed by 
'* one ſort of proof only, as by witneſſes, or by documents, or 
& by preſamptions ; all the modes of evidence may be ſo con- 
- 65 Joined, that where none of them alone would affect the pri- 
© ſoner, all the various concurrent proofs ſhould overpower 
« him, like a ſtorm of hail,” -'  — EY | 
This is held particularly true, in caſes where crimes are ſe- 
cret, and detection difficult. 5 oe J 
The neceſſity of detecting and puniſhing ſuch crimes ſuper- 
ſeded, in the ſoundeſt authors, this theoretic aim at perfection, 
and obliged technical ſcience to ſubmit to practical expedience. 
In re criminali, ſaid the rigouriſts, Probationes debent ſe evidentes 
cc of Luce meridiana clariores; and ſo undoubtedly it is in offences 
which admit ſuch proof. But reflection taught them, that even 
their favourite rules of incompetence muſt. give way to the exi- 


gences of diſtributive juſtice. One of the beſt modern writers 


on the Imperial criminal law, particularly as practiſed in Saxony 
(Carpzovius) ſays, “ This alone TI think it proper to remark, 
« that even incompetent witneſſes are ſometimes admitted, if 
« otherwiſe the truth cannot be got at; and this particularly 
ce in facts and crimes which are of difficult proof; — and for this 
doctrine, he cites Farinacius, Maſcardus, and other eminent ci- 
vilians who had written on eyidence.—He proceeds afterwards 
« however, this is to be taken with a caution, that the im- 
& poſſibility of otherwiſe diſcovering the truth, is not conſtrued 
© from hence, that other witneſſes were not actually concerned, 
4 but that from the nature of the crime, or from regard had to 
e the place and time, other witneſſes could not be preſent,” 
Many other paſſages from the ſame authority, and from others 
to a ſimilar effect, might be added: We ſhall only remark _ 
ſhortly that Gaill, a writer on the practice of that law the 
moſt frequently cited in our own courts, gives the rule more 
in the form of a maxim; „ That the law is contented with 
„ ſuch proof as can be made, if the ſubject in its nature is dif- 
& ficult of proof*.” And the ſame writer, in another paſſage, 
refers to another ſtill more general maxim (and a ſound maxim 
it is) that the phwer and means of proof ought not be narrowed 
ut enlarged; that the truth may not be concealed.Probationum 
» Facultus non anguſtari, fed ampliari debeat, ne veritas occul- 
tetur. CV „„ „ | 
On the whole, your Committee can find nothing in the wri- 
tings of the learned in this law, any more than they could diſ- 
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cover any thing in the law of Parliament, to ſupport any onwe 
of the determinations given by the Jade and adopted 5 the 


Lords, againſt the evidence which your Committee offered, 


whether direct and poſitive, or merely (as for the greater part it 


was) circumſtantial, and produced as a ground to form legi- 


timate preſumption againſt the defendant : nor, if they were to 
admit (which they do not) this Civil Law to be of authority _ 
in furniſhing any rule in an impeachment of the Commons, 
more than as it may occaſionally furniſh a principle of reaſon 
on a new of undetermined point, do they find any rule or any” 
principle, derived from that law, which could or ought to have 
made us keep back the evidence which we offered, On the con- 


trary, we rather think thoſe rules and principles to be in agree» 
ment with our conduc, - 1 3 2» | 

As to the Canon Law, your Committee, finding it to have 
adopted the Civil Law with-no very eſſential yariation, does not 


feel it neceſſary to make any particular ſtatement on that ſabject. 


Your Committee then came to examine into the authorities 


in the Engliſh law, both as it has prevailed for many years back, 


and as it has been recently received in our Courts below. The 


found on the whole the rules rather leſs ſtrict, more liberal, and - 


leſs loaded with poſitive limitations, than in the Roman law. 
The origin of this latitude may perhaps be ſought in this eir- 
cumſtance, which we know to have relaxed the rigour of the 


Roman law—Courts in England do not judge upon evidence, 


ſecundum allegata et probata, as in other countries, and under 


other laws they do, but upon verdict. By a fiction of law; 


they conſider the jury as ſupplying in ſome ſenſe the place of 
teſtimony, One witneſs (and for that reaſon) is allowed ſuffi- 


cient to convict, in caſes of felony, which in other laws is not 


permitted. CLE 


In ancient times it has happened, to the law. of England (as. 
in pleading, ſo in matter of evidence) that a rigid ſtri 


the application of technical rules, has been more obſerved than 


at preſent it is. In the more early ages, as the minds of the 


Judges were in general leſs converſant in the affairs of the world, 
as the ſphere of their juriſdiction was leſs extenſive, and as the 
matters which came before them were of leis variety and come 


plexity, the rule being in general right, not ſo much incon- _ 
venience on the whole was found from a literal adherence to it, 
than from an endeavour towards a liberal and equitable depar- 
ture, for which further experience, and a more continued cul- 
tivation of equity as a ſcience, had not then fo fully prepared 
them,-In thoſe times, that judicial policy was not to be con- 
demned. We find too that, probably from the ſame cauſe, moſt 
of their dactrine leaned towards the reſtriction; and the old 
lawyers being bred, according to the then anger”; of the _- 
inction, . 


ſchools, in habits of great ſubtilty and refinement of di 
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wa 8 once taken his Pa cM great acutenefs of mind 


Was diſplayed in maintaining every rule, every maxim, every 


preſumption of law creation, and every fiction of law, with a 
punctilious exactneſs; and this ſeems to have been the courſe 
which laws have taken in every nation“. 

It was probably from this rigour, and from a ſenſe of its 
preſſure, that, at an early period of our law, far more cauſes of 

criminal juriſdiction were carried into thE Houſe of Lords, and 
the Council Board, where laymen were Judges, W can or 
ought to be at preſent. 

As the buſineſs of Courts of Equity became more enlarged, 

7 and more methodical ; as magiſtrates, for a long ſeries of years, 
prefided in the Court 'of Chancery, who were not bred to the 
common law; as commerce, with its advantages and its neceſ- 
ties, opened a communication more largely with other coun- 
tries; as the law of nature and nations (always a part of the 
law of England) came to be cultivated ; as an increaſing em- 
pire; as new views and new combinations of things were 
opened, this antique rigour and over-done ſeverity gave way to 
the accommodation of human concerns, for which rules were: 
made, and not human concerns to bend to them. 

At length, Lord Hardwicke +, in one of the caſes the moſt 
ſolemnly argued that has been in man's memory, with the aid 
of the greateſt learning at the Bar, and with the aid of all the 
learning on the Bench, both Bench and Bar being then ſupplied 
with men of the firit form, declared from the Bench, and in 
concurrence with the reſt of the Judges, and with, the moſt 
learned of the long robe, the able Countel on the fide of the old 
reſtrictive principles making no reclamation— 

0 That the Judges and ſages of the law have laid it dowry 
< that there is but ONE general, rule of evidence—the beſt that 

* the natur: of the caſe wil admit. 

+ This, then, the maſter rule, that governs all the ſubordinate 
rules, does in reality ſubject itſelf and its own virtue and autho- 
Tity to the nature of the caſe; and leaves no rule at all of an inde- 
_ pendent, abſtract, and ſubſtantive quality. 

Sir Dudiey Ryder (then Attorney-General, afterwards. Chief 
Juſtice) in his learned argument, obſerved that— 
It is extremely proper, that there ſhould. be /emz general 
te rules in relation to evidence; but, if exceptions were not al- 
. * lowed: to them, it would be better to demoliſh all the general rules, 

6b There i is no general rule without exception that we know 


i 


. e 85 quidem 12 tepebricoſs, et eriflin non tam in 
æqu tate, quam in verborum ſuperſtitione fundata, eaque Ciceron is ætatem fere at- 
tigit, magiſitque annos circiter 2352, Qu hane excepit, viguitque annos fere 79, 
ſuperiori longe hyumanjor; quippe quæ magis - Ur aan quam nA 
"OP uns usgotig moderaretur. Grayinag P. 


11 Omichuad. v. e A: K. 1. 
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contrary to the rule of law, and both abhorrent from its prin- 7 


2 4 * : | 
« of, but this, that the ben evidence fhall be eue, which 1 
« nature of the caſe will off A | 

6 J will ſhew, that 1 as general as this, are broke in 
© upon, fer the fake of allowing evidence. CUE | 

« There is no rule that ſeems more binding, that EY a ers 
cc ſhall not be admitted an evidence in his own Caſes © and 2 5 you: 4 
66 ſtatute of hue and cry'is an exception. 2 

„ A man's books are allowed to be evidence, or, whietri is in 3 
te ſubſtance the ſame, his ſervant's books, becauſe the nature of 
« the caſe requires it; as in the caſe. of a brewer's ſervants. . > - 
„„ Another general rule, that a wife cannot be witneſs againſt 
« her huſband, has been broke in upon in caſes of treaſon, © 
«© Another exception to the general rule, that a man may not* 
« be examined without oath': the laſt words of a dying man are 
« given in evidence, in the cafe of murder. Such are the doc- 5 a 
trines of this great lawyer.” 5 

Chief Juſtice Willes concurs with Tora Hardwicke as to di "<0 
penſing with ſtrict rules of evidence, —* Such evidence is to be 
« admitted as the nec: ty of the caſe will allow of; as, for in= 
« ſtance, a marriage at Utrecht, certified under the ſeal of the $ 
ec miniſter there, and of the ſaid town, and that they cohabited 
« together as man and wife, was held to be ſufficient proof that 
ce they were married,” = 

This learned judge (commenting upon Lott Cokes doctrine, '- 
ahd Serjeant Hawkins's after him, that the oaths of Jews and | 
Pagans were not to be taken) ſays, 4 that this notion, though : 1 
« advanced by ſo great a man, is contrary to religion, common | 
ce ſenſe, and common humanity; and I think the devils, to 
« whom he has delivered them, could not have 1 any - 
4e thing worſe.” 

Chief Jaſtice Willes, admitting Lord Coke to be' a great law- 
yer, then proceeds in very ſtrong terms, and with marks of con- 
tempt, to condemn „ig narrow notions ;” and he treats with as 
little reſpect or decorum the ancient authorities referred to ity 
defence of ſuch notions. 

The principle of the departure from thoſe rules is clearly c 
by Lord Hardwicke; he lays it down as follows: The fir 
„ground Judges have gone upon in departing from ſtrict rules, 

ﬆ 15 abſolute firift neceſſity. 2dly, A preſumed neceſſity ;* Of the 
firſt he gives theſe initances ; © in the caſe of writings ſubſeribed 


—— — 
— 


.« hy witneſſes, if all are dead, 'the proof of one of their hands 


« js ſuſficient to eſtabliſh the deed. Where an original is loſt, 
&* a ctpy may be admitted; if no copy, chen a proof y witneſſes, 
e who have heard the deed; and yer it is a thing tHe law _— 
& to admit the memory of man for evidence,” 


This enlargement through two ſtages of proof, both of chem 
Re 2 by this great Judge as upon one , 


and are admitted, from neceſſity, to accommodate human affaire, 
and to prevent that, which Courts are by every poſſible means 
inſtituted to prevent -A FAILURE OF JUSTICE. Ws ES 

And this neceflity is net confined within the ſtrict limits of 
phyſical cauſes, but is more lax, and takes in moral, and even 
* preſumed and argumentative neceſſity, a neceſſity which is in fact 


axe ee more than a great degree of expediency. The law cre- 
ctitious neceflirty againſt the rules of evidence in favour 


ates a 
of the convenience of trade: an exception, which on a ſimilar 
principle had before heen admitted in the Civil Law, as to mer- 
cantile cauſes, in which the books of the party were received to 
give full effect to an inſufficient degree of proof, called in the 
nicety of their diſtinctions a /emiplena probatio *, „ 


But to proceed with Lord Hardwicke;= he obſerves, that 44 


© tradeſman's books (that is the acts of the party intereſted him- 
ic ſelf) are admitted as evidence, though no abſolute neceſſity, but 
cc by reaſon of a pre/umpiion of neceſſity only inferred from the 
&«& nature of commerce. 1 | „„ 
No rule,” continued Lord Hardwicke, & can be more ſet- 

ce tled, than that teſtimony is not to be received but upon oath;? 
but he lays it down, that an oath itſelf may be diſpenſed with, 
* There is another inſtance,” ſays he, „where the lawful oath 
« may be diſpenſed with, where our Courts admit evidence for 
4 the Crown w:thout oath.” | | 

In the ſame diſcuſſion the Chief Baron /Parker ) cited caſes, 
in which al the rules of evidence had given way. There is 
« not a more general rule,” ſays he, than that hearſay cannot 
« he admitted, nor huſband and wife as witneſſes againſt each 
« other; and yet it is notorious that from neceſſity they. have 
cc been allowed, not an abſolute neceſſity, but a moral one.“ 

It is further remarkable, in this judicial argument, that ex- 
ceptions are allowed not only to rules of evidence, but that the 
rules of evidence themſelves are not altogether the ſame, where 
the ſubje matter varies. The Judges have, to facilitate juſtice, 
and to favour commerce, even adopted the rules of foreign laws. 


— 1 hey have taken for granted, and would not ſuffer tobe 


- queſtioned, the regularity and juſtice of the proceedings of fo- 
' reign Courts, and they have admitted them as evidence, not 
only of the fact of the deciſion, but of the right as to its le- 
gality—where there are foreign parties intergſtad, and in (e com- 
e mercial matters, the rules of evidence are not quite the ſame as in 
e other inſtances in Courts of Juſtice. The caſe of hue and 
„% cry, Brownlow, 47, a feme covert is not a lawful witneſs 


46 againſt her huſband, except in cales of treaſon, but has been Fi 


* Gal. Lib, II. Obſ. 20. leck. 5. 
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« admitted in civil caſes v. The teſtimony. of a-Publie No- 
& tary is evidence by the law of France; contracts are made be- 


« fore a Public Notary, and no other witneſs. neceflary, I 
« ſhould think it would be no doubt at all, if it came in queſ- 


&« tian here, whether this would be a valid cantract ; but a teſ- 
« timony from perſons of that credit and reputation would be 
ce received as a very good proof in de tranſactions, and 


arl. 365. 


« would authenticate the contract. Cro. 


Theſe caſes ſhew, that Courts always govern themſelves by 
theſe rules in caſes of foreign tranſactions. To this principle 
Lord Hardwicke accords ; and enlarging the rule of evidence by. 
the nature of the ſubject, and the exigencies of the caſe, he 


lays it down —0 that it is a common and natural preſumptions 
5 that perſons of the Gentoo religion ſhould. be /pringipally ap- 


« prized of facts and tranſactions in their own country,—As. - 
de the Engliſh have only a factory in this country, for it is in 


& the empire of the Great Mogul, if we ſnould admit this evi- 


te dence [ Gentoo evidence on a Gentoo oath] it would be agree- 


( able to the genius of the law of England.” For this he cites. 
the proceedings of our Court of Admiralty, and adapts the 
author who ſtates the precedent—* That this Court will give 
credit to the ſentence of the Court of Admiralty in France, 

'& and tate it to be according to right, and will not examine their 
ce proceedings; for it would be found very inconvenient if one 
ic kingdom ſhould, by peculiar laws, egrrect the judgments and 
& proceedings of another kingdom. | "pe 8k 


ples of the general maral nece 
ſeem the very ſtrongeſt. 
the infidel deponent, “That the plaintiff ought to have 


e that he could not have the evidence of Chriſtians,” ( I an- 
« ſwer (ſaid the Chief Baron) that, repugnant to natural juſtice, 


99 * 2 —_—_ 


& ficrent,” 


"The ſame learned Magiſtrate, purſuing his argument in favour 


againſt reaſon, equity, and convenience, the vital principles o 
the law. He cites Wells verſus. Williams. 1. Raymond 28 3. 
do ſhew that the neceſſity of trade has mollified the 0 rigorous 


| * | | NG Es, , . 
* NV. B, In forme criminal caſeealſo, though not of treaſon, buſband is admitted, 
0 prove an aſſault upon his wife, for the King, ruled by Raymond, Chief Juſtice, 

rin. 11th Geo, King verſus Azire. And for vicious oeher exceptions, ſee 's 
Wil Privg 386, 287 5 e 
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Such is the genius of the law -4 England, that theſe two princi- | 
ties of things, and the. nature of 

the caſe, over- rule every other principle, even thoſe rules which, 

Chief Baron Parker, in anſwer ta an abjection made Dag 
ewn. 


in the ſtatute of hue and cry, the robbed is admitted to be 
„ witneſs of the. robbery, as a maral or preſumgd neceſſity is ſuf= 


of liberality in opening and enlarging the avenues. to juſtice, - - 
does not admit © that the authority of one or two caſes” is valid. 


rules of the old law, in their reſtraint and diſcouragement of aliens. 
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. A Jew may ſue at this day, but heretofore he could not, for then 
they were looked upon as enemies, but now, rommerce hat 


14 taught the world more humanity; and therefore held tliat an 


& alien enemy, commorant here by the licence of the King and 
under his protection, may maintain a debt upon a bond, 


„ though he did not come with ſafe conduct.“ 


* 


Bo far Parker, concurring with Raymond. He proceeds, It 

c was objected by the defendant's counſel that this is a novelty, 
. and that what never has been done ought not to be done,” 
- "The anſweris,' 4 The law of England it not confined to particular 
« "caſes; but is much more governed by "reaſon than by any one caſe 

e hattver. The true rule is laid down by Lord Yaughan, fol. 
#35, 38, Where the law ſaith he, is #nown and clear, the Judges 
e muſt determine as the law is, without regard to the inequita- 
cc bleneſs or incoveniency. Theſe defects, if they happen in 

ber the law, can only be remedied by Parliament - but where the 

6 law is doubtful and not clear, the Judges ought to interpret the 

ce lay to be as is moſt conſonant to equity, and what is leaſt in- 
U— 8 = 0 


ob principles of equi „convenience, and natural reaſon, 
Tord Chief Juſtice Zee confidered in the fame ruling light, not 


only as guides in matter of interpretation concerning law in 
general, but, in particular, as controllers of the whole law of 
evidence, which being artificial; and made for conyenience, is to be 
governed by that convenience for which it is made, and is to be whol- 


_— 


n 


£5 5 0 ü 
8 } E 


— 


1 


Af - 
4 x 


— 


—— — +4 
3 


mY — 


: * — : — 
— 2 * LA . 
t, : ? ; » 
, 5 — 2 4 » : 
{- 57 ) © 


— 


* Rraſam (being Rated to be the firſt ground of all laws, by the 
£6 author of the book called doctor and ſtudent) muſt determine 5 
« the caſe. Therefore the only queſtion is, whether upon prin - 


„ ciples of reaſon, juſtice, and conden ience, this witneſs bt admiſſible ? 


“ Caſes in law depend upon the occaſions which gave riſe to them. 


ec All occaſions do not ariſe at once: Now a particular ſpecies of 


« Indians appears ; hereafter another ſpecies of Indians may atiſes" A 


c /atute- can ſeldom take in all caſes, Therefore the common 


& law, that works itſelf pure by rules dratm from the fountain: of 


« juflicey' is for this reaſon {ſuperior to an act of Parliament? . 


rom the period of this great judgment to the trial of Warren 


| Haſtings, Eſquire, the law has gone on continually: working 


itſelf pure (to uſe Lord Mansfleld's expreflion) by rules draw 
from the fountain of juſtice. General rules,” ſaid the fame 
perſon when he ſat upon the bench, „are wifely eſtabliſhed for 
* attaining juſtice with eaſe, certainty, and diſpatch, + But the 
“ great end of them being to do juſtice, the Court will ſee that it 


« be really obtained. The courts have been more liberal of late 


« years in their determination, and have more endeavoured to 


« attend to the real juſtice of the caſe than formerly. 


On another occaſion, of a propoſition for ſetting aſide à ver- 


dict, he ſaid, “ This ſeems to be the true way to come at juſtice, 
« and what we therefore ought to do; for the true text is Boni 


„ judicis off ampliari Juſticiam (not juriſdiftionem, as has been 
46 often cited). In conformity to this principle, the ſuppoſed 


rules of evidence have, in late times and judgments, inſtead of 


being drawn to a greater degree of ſtrictneſs, been greatly relaxed}. . 
« All evidence is according to the Jubjeft matter to which it is ap- 


«6 plied, There is a great deal of difference between length of 


« time, that operates as a bar to a claim, and that which is uſed 
c only by way of evidence. Length of time, uſed merely by 
<< way of evidence, may be left to the conſideration of the hes | 


5; to be credited or not, or to draw their inferences one-way 


« or the other, according to circumſtances. I d not not an 


te inflance in which prof may not be\ſupplied\}? + 


In all caſes of evidence Lord Mansfie/d's maxim was to lean to 
admiſſibility, leaving the objections, which were made to compe- 


tency, to go to credit, and to be weighed in the mind of the jury, 


after they had heard it.— In objections to wills and to theteſti= _ 
mony of witneſſes to them, he thaught “ it clear tliat the Judges 


4 ought to lean againſt objections to the formality$.” 


Lord Hardwicke had before declared, with great truth, 4 That 9 


484 the boundaries of what goes to the credit, and Wat 
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and in the ſame caſe he ſaid, . that unleſs the objection appear - 
« ed to him to carry a ſtrong danger of perjury, and ſome ap- 
& parent advantage might accrue to the witneſs, he was always 


. «©. jnclined'to let it go to his credit, only in order to let in a proper + 
«© light to the caſe, which would otherwiſe be ſhut out; and in a doubt 


vc, ful caſe, he ſaid, it was generally his cuſtom to admit the evis 

4 dence, and give ſuch dire 
de caſe might require.“ | | 
It is a known rule of evidence, that an intereſt in the matter 
to be ſupported by teſtimony, diſqualifies a witneſs ; yet Lord 


Ctionso the jury as the nature of tht 
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n 'the competency, are very nice, and the latter carried too for? 


Mansfield held, Thar nice objections to a remote intereſt, 


which could not be paid or releaſed (though they held in other 


* caſes) were not allowed to diſqualify a witneſs to a will, as 
c pariſhoners might have a deviſe to the uſe of the poor of the 


vc ;pariſh for ever. He went ſtill nearer, and his doctrine tends 
10 fully to ſettle the principles of departure from, or adherence 


gument at large, ee” | | : 
& The difability of a witneſs from intereſt, is very different 


— 


& from a poſitive incapacity. If a deed muſt be acknowledged 


ac before a Judge or Notary Public, every other perſon is under 
a poſitive incapacity to authenticate it; but objections of inter- 


' 66 oft are deductions from natural reaſon, and proceed upon a preſump= 


Kc tion of too great a bias in the mind of the witneſs and the pub - 
« lie utility of rejecting partial teſtimony rx. . 
& Preſumptions ſtand no longer than till the contrary is proved. 


6“ The prefumpton of bias may be taken off by ſhewing the 


de witneſs has a great or a greater intereſt the other way, or that 
“ he has given it up. 71 7 SD 


c The preſumption of publie utility may be anſwered, by 
« Hetuing that it would be very inconvenient, under the particular 


& rircumſtances, not to receius ſuch teftimony. | * 
Therefore, from the courſe of buſineſs, neceſſity, and other 


« reaſons of expedience, numberlefs exceptions are allowed” to the : 


«6 general rule.” | 


I Theſe being the principles of the latter juriſprudence, the 
Judges have ſuffered no poſitive rule of evidence to counterat 
EN  Tthole principles}. They have even fuffered ſubſcribing wit- 


neſſes to a will, which recites the foundneſs of mind in the teſta- 
tor, to be examined to prove his inſanity, and then the Court 
received evidence to overturn that teſtimony, and to deſtroy the 


credit of thoſe witneſſes. They were five in number, who at- 
teſted to a will and codicil. They were admitted to annul the 
will they had themſelves atteſted. Objections were taken to the 
competency of one of the witneſſes in ſupport of the will againſt 
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to, rules of evidence, that your Committee inſerts part of the ar- 
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its ſubſcribing witneſſes. 1ſt, That the witneſs was an erern⸗ 
tor in truſt, and fo liable to actions. 2dly, As having acted un- 
der the truſt; whereby, if the will were ſet aſide, he would ba 
liable to anſwer for damages incurred by the ſale of the deceaſed's 
chambers to a Mr. Frederick. Mr. Frederick offered to ſubmit 
to a rule to releaſe for the ſake of public juſtice, Thoſe who : 
maintained the objection cited Siderſin, a reporter of much  _ 
authority, 51. 115. and 1ſt Keble 134. Lord Mansfield, chief 
Jaſtice, did not controvert thoſe authorities; but in the.courle . 
of obtaining ſubſtantial juſtice, he treated both of them with 
equal contempt, though determined by Judges of high reputa®s _ 
tion. His words are remarkable: We do not row fit: hers —- 
« to take our rules of evidence from Siderfin and Keble.” He 
over-ruled the objection upon more recent authorities, which. 
though not in ſimilar circumſtances, he conſidered as within the | 
reaſon, The Court did not think it neceſſary that the witneſs 
ſhould releaſe, as he had offered to do. - e 
It appeared on this trial (ſays Juſtice Blackſtone) that a 
ce black conſpiracy was formed to ſet aſide the gentleman's will. 
« without any foundation whatever.” A. proſecution againſt 
three of the teſtamentary witneſſes was recommended, who were 
afterwards convicted of perjury. Had ſtrict formalities, with 
regard to evidence, been adhered to in any part of this proceed- 
ing, that very black conſpiracy would have ſuceeded, and thoſe 
black conſpirators, inſtead of receiving the pyniſhment of their 
crimes, would have enjoyed the reward of their perjurx. 
Lord Mansfield, it ſeems, had beeen miſled in a certain caſe 
with regard to precedents*. His opinion was againſt the reaſon. 
and equity of the ſuppoſed practice, but he ſuppoſed himſelf not 
at liberty to give way to his own wiſhes and opinions. On 
diſcovering his error, he conſidered himſelf as freed from an 
intolerable burthen, and haſtened to undo his former deten 
nation. © There are no precedents,” ſaid he with fome 
exultation, © which ſtand in the way of our determining 
e liberally, equitably, and according to the true intention of the - 
tc parties.” In the ſame caſe, his learned aſſeſſor, Juſtice Mime 
felt the ſame fentiments, His expreſſions are remarkables 
« Courts. of law ought to concur with courts of equity in the 
c execution of thoſe powers which are very convenient to be in- 
“ ſerted in ſettlements; and they ought, not 10 liſten to nice difling» | 
ce tions that ſauour of the ſchools, but to be guided by true get 
te ſenſe and manly reaſon, After the ſtatute of uſes it is much te 
ce de lamented, that the courts of common law had not adopred + 
all the rules and'maxims of courts of equity. This would 
_ © have prevented the abſurdity of receiving coſts in one court, 
« and paying them in another.”—Your Committee does not 
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produce the doctrine of this particular caſe as directly applica- 

| dle to their charge, no mote than ſeveral of the others here 
> , : - Cited. We do not know on what precedents or principles the 
evidence propoſed by us has been deemed inadmiſſible by the 
Jg ; therefore againſt the grounds of tliis rejection we find 

* t difficult directly to oppoſe any thing. Theſe precedents, and 
theſe doctrines, are brought to ſhew the general temper of the 

| - = courts, their growing liberality, and the general tendency of all 
their reaſonings and all their determinations to fet aſide all ſach 
technical ſubtleties, or formal rules, which might ſtand in the 
. Way of the diſcovery of truth, and the attainment of juſtice, 
The caſes are adduced for the principles they contain. 
The period of the caſes and arguments we have cited, was that 
in which large and liberal principles of evidence were more de- 
clared, and more regularly brought into ſyſtem. But they had 
been gradually improving; and there are few principles of the 
later deciſions which are not to be found in determinations on 
- Caſes prior to the time we refer to. Not to overdo this matter, 
and yet to bring it with ſome degree of clearneſs before the 
| Houle, your Committee will refer but to a few authorities, and 
.» ” -thoſewhich ſeem moſt immediately to relate to the nature of the 
_ cauſe entruſted to them. In Michaelmas, 11x W. III. the King 

v. the Warden of the Fleet—A witneſs, who had really been a 
priſoner, and voluntarily ſuffered to | eſcape, was produced to 

prove the eſcape. To the witneſs it was objected, that he had 
given a bond to be a true priſoner, which he had forfeited by 

. eſcaping :: Beſides, he had been re-taken. His teftimony was 
allowed; and by the Court, among other things, it was ſaid, 

Tn ſecret tranſactions, if any of the parties concerned are not to 

be, for the neceſſity of the third, admitted as evidence, it will be 
impoſſible to detect the practice; as in caſes of the ſtatute of 

Aue and cry. the party robbed ſhall be a witnels to charge the 

/ Hundred; and in the caſe of Cooke v. Watts in the Exchequer, 
here one who had been prejudiced by the will, was admitted an 
evidence to prove it forged*, So in the caſe of King v. Harrisf, 
where a feme covert was admitted as a witneſs for fraudulently 

. drawing her in, when ſole, to give a warrant of attorney for 
— _  confefling a judgment on an unlawful conſideration, whereby 

. * execution: was ſued out againft her huſband ; and Holt, Chief 
Juſtice, held, that a feme covert could not, by law, be a wit- 

neſs to convict one on an information; yet, in Lord Audley's 

.cale, it being a rape on her perſon, ſhe was. received to give evi- 

Hence againſt him, and the Court concurred-with him, becaufe 

it was the beſt. evidence the nature of the thing would allow. 
This deciſion of Holt refers to others more early, and all on 
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caſe of highway robbery, may obtain 


622 


che Abus ings; and i 10 is not of this Sb that this: one: 
principle of eminent public expedience, this moral — 
tc that crimes ſhould not eſcape with. impunity,“ has in all caſes 
overhorne all the common juridical rules of evidence It has 
even prevailed over the firſt and moſt natural conſtruction of 


acts of Parliament, and that in matters of ſo penal a nature as 


high treaſon. It is known that ſtatutes made, not to open and 
enlarge, but on fair grounds to ſtraiten proofs, require t wo wits 
neſſes in caſes of high treaſon. So it was underſtood without 
diſpute, and without diſtinction, until the argument of à cuſe- 
in the high court of juſtice, during the uſurpation: It was the 
caſe of the Preſbyterian miniſter, Lovell tried for high treaſon, 

againſt the Commonwealth, in an attempt to reſtore the King. 
In this trial, it was contended for and admitted, that one wir- 
neſs to one overt act, and one to another overt act of tha#ſdine 


treaſon, ought to be deemed ſufficient, 1 81 


That precedent, though furniſhed in times from which: pre- 
cedents were cautiouſly drawn, was received as authorit7 


throughout the whole reign of Charles the Second It was 


equally followed after the Revolution; and at this day it is un- 
doubted law, It is not ſo from che natural or techniedl rules of 
conſtruction of the act of parliament, but from the principles ot 


Juridical policy. All the Judges who have ruled it, all the w- 


ters of credit who have written upon it, aſſign this reaſon, and 


this only That treaſons being plottid in ſecrecy, could i in few cafes. 
be other wiſe brought to puniſhment, 


The ſame principle of policy has dictated a principle-of balls =". 


Javation, with . oh to ſevere rules of evidence, in all caſes 
ſimilar, though of a lower order in the ſcale of criminality: 10 
is againſt fundamental maxims that an accomplice ſhould be ad- 
mitted as a witneſs But accomplices are admitted from the po- 
hey of juſtice, otherwiſe confederacies: of e crime con not bs. 
diſſolved. | 30 a 
There is no. rule more ſolid than chat a man ſhall Sb 
himſelf to profit by his own teſtimony. But an informer, in 
Brty pounds to his owh 
profit by his own evidence: This is not in conſequence of po- 
ſitive proviſion in the act of parliament—lIt is a proviſion-of \ 
licy, leſt the purpoſe of the act ſhould be defeated, -* 
ow. if poliey has dictated this very large Comſteuchsbn | 
an act of parliament, concerning lrigh Dead ; if the ſame pos: 
licy has dictated exceptions to the cleareſt and broadeſt rules 
of evidence, in other highly penal dauſes; and if all this Ie 


| tude i is taken concerning matters the 8 part wit * 
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D Infolar bourds;—your Committee could not; with ſafety to the 


Larger and more remedial juſtice of the law of Parliament, admit 
any rules, or pretended rules, uncorrected and uncontrolled by 
circumſtances, to prevail in a trial, which regarded offences of 
4 nature as difficult of detection, and committed far from the 
ſphere of the ordinary practice of our Court. 
If any thing of an over- formal ſtrictneſs is introduced into the 
trial of Warren Haſtings, Eſquire, it does not ſeem to be co- 


pied from the deciſions of theſe tribunals. It is with great ſa- 


tisfaction your Committee has found, that the reproach of « diſs, 
<< graceful ſubtleties” inferior rules of evidenee, which prevent 
the diſcovery of truth, of forms, and modes of proceeding, 
which ſtand in the way of that juſtice, the forwarding of which 

is the ſole rational object of their invention, cannot fairly be 

imputed ta the common law of England, or to the ordinary 
practice of the Courts below =» i "Bn, oomond 


+ CIROUMSTANTIAL EVIDENCE, &c. 


The rules of evidence in civil and in criminal caſes, in law: 


and in equity, being only reaſon methodized, are certainly the 
fame. Your Committee however finds, that the far greater. 
part of the law of evidence to be found in our books turns upon 
ueſtions relative to civil concerns. Civil caſes regard property: 
ow, although property itſelf is not, yet almoſt every thing. 


concerning property, and all its modifications, is o artificial 


contrivanca. The rules concerning it become more poſitive, as 


connected with poſitive inftitutian, The legiſlature therefore 
always, the juriſt frequently, may ordain certain methods, by 


which alone they will ſuffer ſuch matters to be known and eſtay. 
bliſhed; becauſe, their very eſſence, for the greater part, de- 


pends on the arbitrary conventions of men. Men act on them 


with all the pow¾er of a creator over his creature. jms Fri 


_ ECtions of law, and preſumptions of law ( Preſumptiones Juris et 


. Fare) according to their ideas of utility—and againſt thoſe 


fictions and againſt preſumptions ſo created, they do and may 


reject all evidence. However, even in theſe caſes, there is ſome 


- reſtraint.” Lord Mansfield has let in a liberal ſpirit, againſt 


the fictions of law themſelves; arid he declared, that he would 


do what in one caſe he actually did, and moſt wiſely that he 


would adinit evidence againſt a fiction of law, when the fiction 
militated againſt the policy an which it was made*. 
bus it is with things Which owe their exiſtence to men: But, 
where the ſuhject is of a phyſical nature, or of a moral nature 
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znthority; than to iter and" 4 reſt tha reſulte experic n 
and ay thn 6 git are ke 1 of | 0 [ = 
with an evil intention abufin FOE phyſica 2 af Py 
tice, and to the detriment 40 Society. 7. In e cafe bon of 
Jaw and artificial preſumptions Juris et VE Fuse i or wn 
place. The preſumptions Which belong to criminal caſes” are 
thoſe natural and popular preſumptions⸗ Which are only obſet> 
vations turned into maxims, ile os anda otheg mh and are | 
admitted {when their grounds are el abliſhed) in t 2 . 
proof, where better is wanting; but are to be Bus. overturned | by. | 


$$ 


counter proof. off n : 
Theſe preſumptions moſtly go to the Fate Ar an are 
caſes, the crime {except where the law itſelf implies malice) con , 
fiſts rather in the intention than the action. Now, the intention 
is proved but by two ways; either, 1ſt, by confeffioſi —this firſt 
caſe, is rare but ſimple—2dly, by cireumRantHl prbof. Thi is 
diffcult, and requires care and pains: The connection of the in- 
tention and the circumſtances is plainly of ſuch a nature as more 
to depend on the ſagacity of the obſerver, than on the excellence 
of any rule. The pains taken by the civilians dn that fubject, | 
have not been. very fruitful; and the Engliſh Law Writers have, 
perhaps, as wiſely, in a manner abandoned the purſuit. 3 
In truth, it ſeems a wild attempt to lay down an rule for the ; 
proof of intention by circumſtantial evidence; all the Al f the 
party; all things that explain or throw light on theſe A873 L he, þ 
acts of others relative to the affair, that come to his' Khowlety f 
and may influence him; his friendſhips and enmities; his browile 
his threats, the truth of his diſcourſes, the fallekood of his ap! 
logies, pretences, and explanations, his looks, his ſpeech” I 
ſilence where he was called to ſpeak; every tir > Which ten 
eſtabliſh the connection between all theſe particulars N cf: 3 
cumſtance, precedent, concomitant, and ſubſequent, b ine 3 
of circumſtantial evidence. Theſe are in their nature Infinite, and 5 
cannot be comprehended within .aby, rule, or brought "under an any, 8 
claſſification. . . 
Now, as the force of that preſumptive 15 cgjeckur⸗ 1 Pcbtz ke 
rarely if ever depends upon one fact only, but is Collected from . 
the number and accumulation of circumſtances tohcurrenitfin” one. | 
point, we do not find an inſtance; until this krial 50 Warren 
aſtings, Eſquire (which has produced mar ndvelti tie v "that At⸗ 
tempts have been made by any Court to call on” the'proſecuto®” 
for an account of the purpoſe for which he means 2 5 Pr 4M 
each particle of this circumſtantial” evidence: to take! NY 1 3 
cumſtances one by one, to prejudge the efficacy of & WM 
ſeparately in proving the point; and thus to break to ien and _. 
to garble thoſe facts, upon the multitude of which, their combis: - 


1 and the relation of all- 1 9 t to each _ E 
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 yery narrowly circumſcribed in the 
 reliſtance on this tin we came to make 


Rs eondis 
this trial (efpecially i on the latter charges) has been circumſtantial. 
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is F to the culprit, the 1 foe and vintage >; this evideace 
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; To do any thing which can deftroy this collettive 
to deny circumſtantial evidence. 
Committee tos cannot but exprefs their . at the 


gen to be made. The two. firſt great 


branches of the . of this Houſe againſt Warren Haſtings, 


Eſquire, relate to public and netorious acts, capable of direct 
proof; ſuch as the exp ulſion of Cheit Sing, with its conſequences 
the province of "cunt and the feizure of the treafures and 
ghires of the Begums of Oude. Yet, in the proof of thoſe 
crimes, your: Committee cannot juſtly complain, that we were 
ion of much, eireum- 
ſtantial 2s well as poſitive evidence. We did not find any ferions 
good our charges of 
ſecret crimes 3 crimes age and deſcription, i in the proof of 
which all judges of all countries have found it neceſſary to relax 
almoſt alt then rules of competency ; ſuch crimes as peculation, 
pecuniary frauds, extortion, and bribery. Eight out of nine of 
put to the Judges by the Lords, in the firſt ſage of 


_ the 9 8 retated to circumſtances offered i in proof of theſe 


ſeeret crimes. 

Much induſtry and art have been uſed, among the illiterate 
and unezperienced, to throw i imputations on this proſecution, and 
becauſe ſo great a proportion of the evidence offered on 


t the prejudices of the ignorant, your Committee oppoſes 
Lok the learned, It is known to them that, when 


"this oof. is in its greateſt. perfection, that is when it is moſt 


in circumſtances, it is much ſuperior to poſitive proof; 


and for this we have the authority of the learned Judge who ** 


 fided at the trial of Captain Donellan :— 

On the part of the proſecution, a great deal of evidence has 
14 before vou. —It i is all circumſtantial evidence, and in 
it muft be foz for, in caſes of this ſort, no man is 
gh to commit the act in the preſence of other per- 
„or to ſuffer. them to ſee what he does at the time; and 
therefore it can only be made out by circumſtances, either 
« before the ec ting of the act, at the time when it was 
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circumſtances, is very oſten more con- 


cin ang mqxe fatisfaQory, than any other kind of evidence, 
becau eig is dot within the reach and compaſs of human abilities 


E re 4 train of circumſtances whe ſhall;be io connected 
9 do amqunt to a proof of 9 guilt, 9 affording, 

>  opportunizies:of- gontradiching à great part, if not all, of theſe, 
* rouge. Bur Xie SPARES AE ſuch. uch. * 


| Las" | 


BY 
Bp 
E 


N 


od < committed, or  fablcquent. to it; and a preſumption, which 


| 
1 
3 
1 
{ 
4 
{ 
* 
f 
4 
4 
1 


00 


renne I» v3.99 PO oc” mz 


be nd RAS Th... 


- Fe. 


& together, bri dowelelön to e RA ier 8 1 
« if not, as 755 you dare more convincing, than, poi : 
evidence. . 

In the triat of Donellan no ſuch ſcle on Ws uſed ks Ys have 
lately experienced; no limitation to tlie proc u of eve TY . 
matter, before, at; and after the fact charged, * 

The trial was (as we e 0h ghtly 8920859 7 the MY 
jadge - becauſe ſecret crimes, {Ch as” ſecret aeffination, pole: : 
ing, bribery, peculation, and "extortion [the three laſt of wv | 
this Houſe has charged upon Mr. Haſtings) can 9. acht 5 | 
proved in any other way. That ay of proof is made t 224 
ſatisfaction to à ſearchitig, egultable, and intelligent mind; 3 1 and | 
there muſt not be a faire of juſtice. Lord Mansfield has fick 
that he did not know a caſe, in which Proof might not be 


ſupplied“ . 


Tove Comrnittec his reſorted eo the trial of Doncilen . and 
they have, and do much rely upon it, Firſt, on account, of the 
known learning and Ability of the judge who tried the cauſe, and 
the particular attention he has paid to the ſubje&t of” evidence, 
which forms'a book in his treatiſe on Ni Prius. Next, becauſe, . 
as the trial went whoHfy on circumſtantial evidence, the proceed= _ 
ings in it furniſh ſome ug 55 moſt OE and the 7 ex- 


Comme the e on that m—__ a the 1 8055 
the bench, Sith the doctrines we have heard from the woolfack, 
e. Committee cannot comprehend how they can be . | 
eile * e 

For, the Lords compelled the Managers to declare for what 
purpoſe they produced each ſeparate member of their circumtan- | 
tial evidence; a thing, as we conceive, not uſual, and particalarh { 
not obſerved in the trial of Denellan. We have obſer ved in that 
trial, and in moſt others which we have had eccafion to reſort t 
that the proſecutor is ſuffered to proceed uarratively and haftoris, 
cally, without interruption. If indeed it appears en the fen of of 
the narration, that what is repreſented to have hees Taid, written, 
or done, did not come to the knowledge of the priſoner, a queſtion. 
ſometimes, but rarely, has been afked, whether the priſoner. 
could be affected with the knowledge of it. When a coe, 
with the perſon of the priſoner — been in any way ſhewn, or 
even promiſed to be thewn, the evidence is alloved to go on. 
without further oppofition. The ſending of a ſealed letter, che 
receipt ef a ſealed. letter inferred. from the delivery a0 the pri- 


dener“ * the dare palleGon of a paper ritten by FR ; 


» Vide ſupra, | 
FS 


| t 60 ) 
+ perſon,.0 on the preſumption that the contents of ſuch Eusd of 


. ſuch paper, were known to the priſoner; and the being — 


when any thing was ſaid or done, on the preſumption of his 
ſieing or hearing what paſſed, have been reſpectively ruled to be 
ſufficient, | If, on the other hand, no circumſtance of connection 
has been proved, the judge, in ſumming up, has directed the 
ry to pay no regard to a. letter or converſation, the proof of 
which has ſo failed —a courſe much leſs liable to inconvenience, 
s the ſame perſons decide both the law and the fact *. 
| To illuſtrate the difficulties to which your Committee was ſub. 
| jected an this head, we think it ſufficient to ſubmit to the Houſe 
(reſerving a more full d iſcuſſion on this important point to 
another occaſion) the following ſhort ſtatement of an incident 
which occurred in this trial: 

By an expreſs order of the Court of Directors (to 8 by the 
expreſs words of the Act of Parliament under which he held his 
office he was ordered to yield obedience). Mr, Haſtings and his 
colleagues were directed to make an enquiry into all offences of 
bribery and corruption in office. — On the 11th of March a. charge 
in writing of bribery and corruption in office was brought againſt 


imſelf. On the 13th of the ſame month, the accuſer, a man of 


high rank, the Rajah Nundcomar, appears perſonally. before the 
Council to "make good his charge againſt Mr, Haſtings before his 
own face, Mr. Haſtings thereon fell into a very intemperate 
heat, obſtinately refuſed to be preſent at the examination, at- 
tempted to diſſolve the Council, and contumaciouſly retired from 
it, Three of the other members, a majority. of the council, in 
execution of their duty, and in obedience to the orders received 
under the Act of Parliament, proceeded to take the evidence, 
which is very minute and particular, and was entered in the records 
of the Council by the regular official Secretary. It was after- 
wards read in Mr. Haſtings's own preſence, and by him tranſ- 


mitted, under his own ſignature, to the Court of Directors. A 


; ſeparate letter was alſo - written by him, about the ſame time, 
deſiring, on his part, that in any enquiry into his conduct & not 
« a ſingle word ſhould eſcape obſervation.” | 
This Proceeding i in the Council, your Committee, i in its natural 
order, and in a narratiye chain of circumſtantial proof, offered in 
evidence. It was not permitted to be read---and on the 20th and 
21ſt of May, 1789, we were told, from the Woolſack, „ that. 
* when a paper is not evidence by itſelf” (ſuch this part of the 
conſultation it ſeems was reputed) « a party who wiſhes to intro- 


N * duce a paper of that kind, is e vpon not only to ſtate, but 


_ breed Cafe. Leach, p. 12 POND ES! 8 Cafe, Thid, p. 245. Lord Preſton $ 

Caſe. St. Tr. IV. P. 439. Layer e Cafe. St. Tr. VI. p. 279. Foſter's Crown Law, 

He's Canning s Trial. St. Tr. X. p. 6. 270.  Ttial of the Dutcheſs of King - 
St. Tr. XI. p. 244. Trial Huggins, St. . IX. Pe Nepp. 122. 185. 
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e proceeds to male that paper proper evidence. gr the evidence 


5 
n tink on proof, the whole" of 'the g oi ; 


« that is produced muſt be the demennou of the party reſpecting 


b that paper; and it is the connection between them, 'as N 


« to the charge depending, chat will enable them to be produced.“ 
Your Committee obſerves, that this was not à paper foreign to 


the priſoner, and ſent to him as a letter, the receipt of which, and 
his conduct thereon, were to be brought home to him, to infer 
| his guilt from his demeanour. It was an office document of his 
own department, concerning himſelf, and kept by officers of 


his own, and by himſelf tranſmitted, as we have ſaid, to the 
Court of Directors. Its proof was in. the record. The char 
made againſt him, and his demeanour on being acquainted wi 
it, were not in ſeparate evidence. They all lay together; and 
compoſed a COLNE narrative of the b authenticated by 


| himf elf. 


In that 2 it 9 to your Committee e irregular 
nd prepoſterous to demand previous and extraneous proofs of the 
demeanour- of the party reſpecting the paper, and the connection 


between thein, ac material to the charge depending; for this would 


be to try what the effect and operation of the evidence __ 


be on the iſſue of the cauſe, before its production. 


The doctrine ſo laid down, demands that every ſeveral cireum- So 


| ſtance ſhould in itſelf be conclafive, or at leaſt ſhould afford a 
violent preſumption z it muſt, we were told, without queſtion, he 


material to the charge depending: But, as we conceive, its mate 


riality, more or leſs, is not in the firſt inſtance to be eſtabliſhed, @ 1 | 
To make it admiſſible, it is enough to give proof, or to raiſe a 


legal inference of its connection both with the charge depending, 
and the perſon of the party charged, where it does not appear on' 
the face of the evidence offered. Beſides, by this new doctrine, 


the materiality required to be ſhewn muſt be decided trom a con- 
ſideration, not of the whole circumſtance, but in truth of one half 


of the circumſtance of a demeanour, unconnected with, and un- 


explained by that on which it aroſe, though the connection between 


the demeanour of the party and the paper is that which muſt be 


ſthewn. Your Committee, after all they have heard, is yet to 


learn how the full force and effect of any demeanour, as evidence 


of guilt vr innocence, can be known, unleſs it be alſo fully known 
to what that demeanour applied; unleſs. when a perſon did or ſaid 
any thing, it be known, not generally and abſtractedly, that a 


paper was read to him, but particularly and ſperitically what ere 
the contents of that paper : Whether they were matters lightly or 


weightily alledged ; within the power of the party accuſed: to 75 


have confuted on the ſpot, if falſe; or ſuch as, though he might 


* have denied, he could not inſtantly have diſproved, The doc- 


_ tg and ſtill n n 989 to be totally. _ 
abherrent | | 


! 


Cay 


adhorrent from the genius of circumſtantial LNG and ie | 
chievouſly ſubverſive of its uſe. We did, however, offer that 


 extfanecous proof which was demanded of 08; but it ws. refuſed, 


- 2 


as well as the office document. 
"Your Committee thought themſelves the more bound to contend 
for every mode of evidence 10 the intention; becauſe in many of 


the cafes the groſs fact was admitted, and the Priſoner and his | 


Counſel ſet up pretences of public neceſſity and public ſervice for 


his juſtification. No way lay open for rebutting this juſtiſication, 
but 5 5 N out all the e Wende on ME er. 


* 


74 


ORDER and TME of PRODUCING rm. 


Youn Committee Cont great impediment in the addon of 
evidence, not only on account of the general dectrines ſuppoſed 
to exiſt concerning its inadmiſſibility drawn from its own alledged 
natural. incompetency, or from its inapplicability under the plead- 
ming of the Impeachment of this Houſe; but alſo from the mode 
of proceeding in bringing it forward. Here evidence which we 
thought neceſſary to the elucidation of the cauſe was not ſuffered, 
upon the ſuppoſed rules of examination in chaef, and croſs examination — 
and on-ſuppoled rules, forming a diſtinction between evidence 
2 l on the charge, and evidence offered on the 


all theſe, your Committee obſerves in general, that if the 
rules which reſpect the ſubſtance of the evidence are (as the great 
lawyers on whoſe authority we ſtand aſſert they are) no more than 
rules of convenience, much more are thoſe ſubordinate rules which 
regard the order, the manner, and the time of the arrangement. 
Theſe are purely arbitrary; without the leaſt reference to any 
Axed principle in the nature of things, or to any ſettled maxim of 
juriſprudence, and conſequently are variable at ny nat, as the 


conveniences of the cauſe may require. 


* „ receive * TIE i. 6 


We admit that in the order of mere arrangement, there is 2 
cle den between examination of witneſſes in chief, and croſs 
examination, and that in general theſe ſeveral parts are properly 
caſt, according to the ſituation of the parties in the cauſe; but 
there neither is nor can be any preciſe rule to diſcriminate the 
exact bounds between examination and croſs examination. So as 
to time, there is neceſſarily ſome limit, but 2 limit hard to fix: 
The only one which can be fixed with any tolerable degree of 
preciſion, is, when the Judge, after fully hearing all parties, is to 
conſider of his verdict or his ſentence. Whilſt the cauſe con- 
_tinues under hearing in any ſhape, or in any ſtage of the proceſs, - 


PRE. 


* 


* 
{ 
i 


+ rn n N nnn ELL * 
VG e 
1 A — 3". e 
E 1 s 8 * pA 
* ; : * 
7 


garently material, ſuggeſted to him, through the parties chem 


ſelves, through negligence, ignorance, or corrupt colluſion, ſhould ' 
not bring it forward. A Judge is not placed in that high fitu- 


ation merely as a paſſive inftrument of parties: He has a duty of ' 


his own, independent of them, and that duty is to inveſtigate the 
truth. There may be no proſecutor. —In our law a permancus 
proſecutor is not of neceſity. The Crown Profecutor-in-criminab 
caſes is a Grand Jury; and this is diſſolved inſtantly on its find- 
ings and its prefentments. But if no profecutor appears (and it 
has happened more than once) the Court is obliged: through its 
officer, the Clerk of the Arraigns, to examine and croſs- examine 
every witneſs who preſents himſelf; and the Judge is to fee it 
done effectually, and to act his own part in it; and this as long as 
evidence ſhall be offered within the time which the mode of trial 

| Your Committee is of opinion, that if it has happened, that 
witneſſes or other kinds of evidence have not been frequently pro- 
duced after the cloſing of the priſoner's defence, or ſuch evidence 
has not been in reply given, it has happened from the peculiar 
nature of our common judicial proceedings, in which all the mater 
of evidence muſt be preſented, whilſt the bodily force and the- 
memory, or other mental faculties of men, can hold out, "This 


does not exceed the compaſs of one natural day, or thereabouts;* - 
during that ſhort ſpace of time, new. evidence very rarely occurs 


for production by any of the parties; becauſe the nature of men, 
joined to the nature of the tribunals, and of the mode of trial at 
Common Law (good and uſeful on the whole) preſeribe limits 
which the mere principles of juſtice would of themſelves never fix. 
But in other Courts, ſuch as the Court of Chancery, the Courts 
of Admiralty Juriſdiction (except in Prize Cauſes under the Ac 
of Parliament) and in the Eccleſiaſtical Courts wherein the trial 
is not by an incloſed jury in thoſe Courts, ſuch ſtrait limits are 
not of courſe neceſſary: The cauſe * is continued by many adjourn- 
ments; as long as the trial laſts, new witneſſes are examined, 
even after the regular ſtage for each party, on a ſpecial application, 
under the circumſtances, to the ſound diſcretion of the Court, 
where the evidence offered is newly come to the knowledge or 
power of the party, and appears on the face of it to be material 
in the cauſe, Even after Hearing, new witneſſes have been ex- 


- 


* 


amined, or former witneſſes re-examined, not as the right of the 


parties, but ad informandam conſcientiam judicir, All theſe things 
are not unfrequent in ſoine, if not in all of theſe Courts, and per. 


fectly known to the Judges of Weſtminſter Hall, who cannot be 5 


ſuppoſed ignorant of the practice of the. Court of Chancery and 


Harriſon's Practice of Chancery, Vol. II. p. 45. 1 Ch. Ce- 248. 1 Ch. CA oy 
Oughton, Tit. 81, 82, 83. Da; Wit. 116; Vince, Vic Evidence (R. „ YO 
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* — the Ama and cclefiaftical 4 
as Delegates. - 6 
But as criminal proſecutions, according to the forms of the 2 vil 
and Canon Law, are neither many nor important in any Court of 
- this part of the kingdom, your Committee thinks it right to ſtate 
the undiſputed principle of the Imperial Law, from the great writer 
on this ſubject before cited by us ;—from Carpzovius. He fays, 
4 that a doubt has ariſen whether evidence: being onee given in a 
4 trial on a public proſecution Jin proceſſu inguiſſtoris and the 
* witneſles being examined, it may be allowed to form other and 
d new articles, and to produce new witneſles *.” Your. Com- 
mittee muſt here obſerve, that the proceſſus inquiſſtoriur is that 
| proceeding in which the proſecution is carried on in tlie name 
of the Judge acting ex officio; * from that duty of bis office, which 
: is called the nobile officium judicis, For the Judge under the Im- 
perial Law poſſeſſes both thoſe powers, the inquiſitorial and the 
judicial, which in the High Court of Parliament are more aptly 
| divided and exerciſed by the different Houſes; and in this kind of 
-' - proceſs the Houſe will fee that Carpzovius couples the production 
of new. witneſſes and the forming of new articles (the undoubted 
privilege of the Commons) as intimately and neceſſarily connected. 
He then proceeds to ſolve the doubt Certainly (ſays he) there 
* are authors who deny, that, after publication of the depoſitions, 
< any new witneſſes and proofs, that can affect the priſoner, 
« ought to be received, which (ſays he) is true in a cafe where a 
_ «private, proſecutor has intervened, who produces the witneſſes. 
<< But if the Judge proceeds by way 'of inquiſition ex officio, then, 
« 2 after the completion of the examination of witneſſes 
gainſt the priſoner, new witneſſes may be received and ex- 
46 5 EY and on new grounds of ſuſpicion ariſing, new articles 
« may be formed according to the common opinion of the 
Doctors; and as it is the moſt generally received, ſo it ĩs Er 
« agreeable to reaſon.” | 
And in another chapter, relative to the ordinary criminal pro- 
ceſs by a private proſecutor, he lays it down, on the authority of 
Angelus, Bartolus, and others, that after the right of the party 
profecuting is expired, the Judge taking up the matter ex officio 
may direct new witnelles and new proofs, even after publication r. 
Other paſſages from the ſame writer, and from others, might be- 
added; but your Committee truſts-that what they have produced” 
1 ſufficient to ſhew the general principles of the Imperial Cri- ; 


The High Court af Partiament bears in its wia of FIN . 

ing a. much greater reſemblance to the courſe of the Court f r 
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Chancery, the — and Eceleſiaſtical Courts which! 1 
the King's Courts too, and their law the law of ms land) than . 
to thoſe of the common law. 5 

The accuſation is brought into Parliament at this very d: FO 5 
exhibiting articles; which your Committee is informed, is en che re- 
gular mode of commencing a criminal proſecution, here the 
office of the Judge is promoted in the Civil and Canon Law 
Courts of this country. The anſwer again is uſua ly ſpecific, both 
to the fact and the law alledged in each particular article, which is 
agreeable to the proceedings of the Civil _ and not on the 
Common Law, 

Ancienily the reſemblance was much nearer and ſtronger; Sel⸗ 
den, who was himſelf a great ornament of the Common Law, 
and who was perſonally engaged in moſt of the impeachments of 
his time, has written expreſsly on the judicature in Parliament. 
In his fourth chap ter, intituled, Of N rtneſſes, he lays down the 
practice of his time, as wel as of ancient* times, with reſpect to 
the proof by examination; and it is clearly a practice more ſimilar 8 
to that of the Civil than the Common Law. 8 
The practice at this day (ſays he) is to ſwear the witneſſes in 
« open houte, and then to examine them there, or at a C. 
e mittee, either upon interrogatories agreed upon in the Houle, or 
« ſuch as the Committee in their diſcretion ſhall demand—thus 
« jt was in ancient times, as all appear by the precedents, ſo 
« many as they are, they being very ſparing to record thoſe cere- 
cc monies, which I ſhall briefly recite, I then add thoſe of later 
« times 3 

Accordingly, in times ſo late as thoſe of the trial of Loid ' 
Middleſex“, upon an impeachment of the Commons, the Whole 
cour ſe of the proceeding, eſpecially in the mode of adducing the 
evidence, was in a manner the fame as in the civil law; d- poſitions 
were taken, and publication regularly paſſed; and on the trial of 
Lord Stratforde, both modes pointed out by Selden ſeem to have 
deen indifferently ufd. 7 

It follows, therefore, that this High Court (hound by none 
of their rules) has a liberty to adopt the methods of any of tie 
legal Courts of the kingdom at its diſcretion; and in , an 
cretion jt ought to adopt thoſe which bear the neareſt refems 
blance to its own con{titutzon, to its own procedure, and to its I) 
exigencies in the promotion of juſtice, | N 
There are conveniencies and inconveniencies both in this 

ſhorter and the longer mode of trial. But to bring the methods © 
obſerved (if ſuch are in fact obſerved) in the former, onl from | 
neceflity,” into the latter, by choice, is to load it with the in» 
conveniency of both, without the advantages of either. The 

chief 1 of any proceſy which admits of eee is - 
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that it may afford means of fuller information and more ma. 
ture deliberation.— If neither of the parties have a ſtrict right 
to it, yet the Court or the Jury, as the caſe may be, ought to 
8 e N Muggs, 945 


of the manor of Dale, | 
private intereſts of men are left by courts to ſuffer by their own 
neglects, and their own want of vigilance, as their fortunes are 


Four Committee is of opinion, that all rules relative to laches 


or neglects in a party to the ſuit, which may cauſe nonſuit on 


the one hand, or judgment by default in the other, all things 


Which cauſe the party cadere in jure, ought not to be adhered to 
in the utmoſt rigour, even in civil caſes ; but ſtill leſs ought that 


ſpirit, which takes advantage of lapſes and failures on either 
part, to be ſuffered to govern in cauſes criminal. c 
c ought to lean againſt every attempt to nonſuit a plaintiff 
c on objections, which have no relation to the real merits. It 
£ js unconſcionable in a defendant to take advantage of the apic:s 


c /;gitandi—againſt ſuch objections, every poſſible preſumption 
e ought to be made which ingenuity can ſuggeſt. How diſgraceful 
de would it be to the adminiſtration of juſtice to allow chicane 

C to obſtruct right*.” This obſervation of Lord Mansfield ap- 


plies” equally to every means by which, indirectly as well as 
directly, the cauſe may fail upon any other principles than thoſe 


ol its merits. He thinks, that all the reſources of ingenuity 
ought to be employed to baffle chicane, not to ſupport. it. The 


caſe in which Lord Mansfield has delivered this ſentiment is 


merely a civil one. In civil cauſes of meum & tuum, it imports 


little to the commonwealth, whether Titus or Mævius profits 
of a legacy; or whether Joon a Nokes or John a Stiles is ſeiſed 
or which reaſon, in many cafes, the 


peamitted to ſuffer from the ſame cauſes in all the concerns of 


common Life. But in crimes, where the proſecution is on the 


part of the public (as all criminal proſecutions are, except ap- 


peals) the public proſecutor ought not to be conſidered as a 
plaintiff in a cauſe of meum & tuum; nor the priſoner, in ſuch 


a Cauſe, as a common defendant. In ſuch. a cauſe the State itſelf 


is highly concerned in the event: On the other hand, the priſon- 
er may loſe. life, which all the wealth and power of all the 
. » Nates in the world cannot reſtore to him. Undobtedly the State 


ought not to be weighed againſt juſtice; but it would be dreadful 


indeed if cauſes of ſuch importance ſhould be ſacrificed to petty 


regulations, of mere ſecondary convenience, not at all adapted to 


fſuch concerns, nor even made with a view to their exiſtence. 
Lou Committee readily. adopts the opinion of the learned Ryder, 
That it would be better if there were no ſuch rules, than that 


Cas 


be Morris v. Pugh and others. Soros P- Tc See alſo 8 3 
15 Dickſon V. Fiſher. Alder v. Chip. Grey v. Smythies. Blackſlone's Reports 
N. B. All from the ſame Judge, and Proceeding on = ſame Principles, 
) nels | |. '. _ there 
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Abraham Janſon, That political arguments, in the fulleſt ſenſe 
© muſt be, and always have been, of great weight in the confide=  ** 
4 contracts, with regard to other perſons; yet if the reſt ß 
laid this down in a cauſe of meum & ſuum, between party and 


party, where the public was concerned only remotely, and in the 
example; not as in this proſecution, when the political argue ' Þ 


moſt eminent degree relating, to the public. ' 
order of the Houſe for this Report: Itſis fo very important, that 


out delay, Your Committee, on the ſuppoſed rules here alluded | 
of his moſt hidden tranſactions, the priſoner had himſelf; in al! 


principal if not only juſtification, as to the intention, in many 
whom we allude, is Mr. Larkin. 
cloſed- the evidence of this Houſe, in chief; and could not be 


not ſuffered to examine him; not, as they could find, on objec- 


Haſtings reſiſted any evidence from him. The party, after 


him; and by conſent he was examined: Your Committee en- 
tered a proteſt on the minutes in favour of their right, ES 


of Parliament, whilſt the trial laſts, they have full right to call 1 


aſſerted by the 
Lord Stafford—32 Cha. II“. 
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there ſhould be no exception: to them. Lord Hardwicke declare® -©_ 


very properly, in the caſe of the Earl of Cheſterfield againſt Sir 


= 


cc of the word, as they concerned the government of a nation, 


“ ration of this Court, Though there be no dolus malus in 


& mankind are concerned as well as the parties, it may be pro- 


U 


4e perly ſald, it regards the public utility.“ Lord Hardwicke 


ents are infinitely ſtronger, the crime relating, and in the 
One caſe has happened ſince the time which is limited by the 
we think ourſelves juſtified in ſubmitting it to the Houſe witßʒ-- 


to, has been prevented {as of right) from examining a witneſs of 
importance in the caſe, and one on whoſe ſuppoſed knowledge © 


{tages of this buſineſs, as the Houſe well knows endeavoured to 0 
raiſe preſumptions in favour of his cauſe. Indeed it was his 


different acts of corruption charged upon him, —The witngſs-to 
This Witneſs came from India after your Committee had 


produced before the time of the reply. Your Committee” was 


- 


tions to the particular queſtion, as improper, but upon ſome, or 
other of the general grounds (as they believe) on which Mr. 


having reſiſted his production, on the next fitting day admitted 


— 
- 


Your Committee contended, and do contend, that hy the law 


new evidence, as the circumſtances may afford, and the poſture 
of the cauſe mag Coons it. This right ſeems to have been 


anagers for the Commons, in the caſe of 


The Managers, in that caſe, claimed it as the right of the 
Commons to produce witneſſes for the purpoſe of fortify ing their eir 


t Atkyns's reports, Vol. I. Cheſterfield v. Janſon, 1 
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former evidence, —Their claim was admitted by the Court. = 77} 
is an adjudged cafe in the law of Parliament. 
Vour Committee is well aware, that the notorious perjury and 


6 infamy of the witneſſes in the trial of Lord Stafford has been 
uſed to throw a ſhade of doubt and ſuſpicion on all that was 
tranſacted on that occaſion, But there is no force in ſuch an 
© ' objection. Your Committee has no concern in the defence of 
”  . theſe witneſſes; nor of the Lords who found their verdi&t.on 
l fſuch teſtimony; nor of the mortality of thoſe who produced. it. 


Much pat ov ſaid to palliate errors on the part of the profſe- 
cCutors an Judges, from the heat of the times, ariſing from the 
great intereſts then agitated, But it is plain, there may be per- 
3 jury in; witneſſes, or even conſpiracy unjuſtly to proſecute, witho 
out the leaſt doubt of the legality and regularity of the proceed- 
ings in any part. This is too obvious and too common to need 
r. . 
Ihe proceeding. in Lord Stafford's eafe never has, now for an 
hundred and fourteen years, either in the warm controverſies 
of parties, or in the cool diſquiſitions of lawyers or hiſtorians, 
ever been queſtioned. The perjury of the witneſſes has been 
more doubted at ſome periods, than the regularity of the pro- 
cCeſs has been at any period. 5 
The learned lawyer who led for the Commons in that im- 
peachment (Serjeant Maynard) had, near forty years before, 
taken a forward part in the great cauſe of the impeachment of 
Lord Strafforde; and was, perhaps, of all men then in Eng- 
land, the moſt converſant in the law and uſage of Parliament. 
| E was one of the ableſt lawyers of his age. His col- 
; 11 were eminent men. F 
In the trial of Lord Strafforde (which has attracted the atten- 
tion of hiſtory more than any other, on account of the impor = 
ance of the cauſe itſelf, the ſkill and learning of the proſecutors, 
and the eminent abilities of the priſoner) after the proſecutors 
for the Commons had gone through their evidence on the arti- 
cdles; after the priſoner had alſo made his defence, either upon 
each ſeverally, or upon each body of articles as they had been 
collected into one; and the Managers had, in the ſame manner, 
replied; when, previous to the general concluding reply of the 
proſecutors, the time of the general ſumming up (or recollection 
as it was called) of the whole evidence on the part of Lord 
Strafforde arrived, the Managers produced new evidence. Your 
Committee wiſhes to call the particular attention of the Hoyt(e 
to this caſe, as the conteſt between the parties did very nearly 
reſemble the preſent; but, principally, becauſe the ſenſe of the 
Lords on the law of Parliament, in its proceedings with regard ' 
do the reception of evidence, is there diſtinctly laid down: So is 
the report of the Judges relative to the uſage of the Courts be- 
low, full of equity and reaſon, and in perfect conformity with 
Too 2. the, 
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the right for which we contended. in favour*of.the-public, n! 
jn fayour of the Court of Peers itſelf, - The matter is as follows, ; 
Your Committee gives it at large: 3 | 


* 


After this, the Lord Steward adjourned. this Houſe to Weſt- i 


« minfter Hall“; and the: Peers being all - ſet there in their 


7 


1 places, the Lord Steward commanded the Lieutenant of the 
« Tower to bring forth the Earl of Strafforde to the bar; which - 
© being done, the Lord Steward ſignified, that both ſides might 


* 


4% make a recollection of their evidence, and the Earl of Straf- 
« forde to begin firſt. 8 „ 


« Hereupon Mr, Glynn deſired, that before the Earl of en 


e forde began; that the Commons might produce two witne 


ce to the fifteenth and twenty- third articles, to prove that there 
« be two men whoſe names are Berne; and ſo a miſtake will 


cc he made clear. 


& The Earl of Strafforde defired, that no new. e may 


ce be admitted againſt him, unleſs he might be permitted to pro- 


« duce witneſſes on his part likewiſe; which the Commons con- 


4 ſented to, ſo the Earl of Strafforde would confine himſelf to 


. & thoſe articles upon which he made reſervations ; but, he not 


« agreeing to that, and the Commons inſiſting upon it; 


« The Houſe was adjourned to the uſual place above, to con- = 
« ſider of it; and after ſome debate, their Lordſhips thought 


eit fit, That the Members of the Commons go on in prodycing 


& new witnefles, as they ſhall think fit, to the fifteenth ank 
« twenty-third articles; and that the Earl of Strafforde may 
4 preſently produce ſuch witneſſes as are preſent ; and ſuch as 
«© are not, to name them preſently, and to proceed on Monday 


ce next; and alſo, if the Commons and Earl of Stafforde will 


« proceed upon any other articles, upon new matter, they are 
to name the witneſſes and articles on both ſides preſently, and 
e to proceed on Monday next; but both ſides may waive it if - 


xt they will, 


« mited to any reſervation, but to be at liberty for what arti= 
© .cles are convenient for him to fortify with new witneſſest; 
„ to which the Commons not afſenting, and for other ſcruples 
e which did ariſe in the caſe, one of the Peers did delire that 
ct the Houſe might be adjourned, to conſider further of the par! 
« ticulars, Hereupon the Lord Steward adjourned: the Houle ,  *' 
« to the uſual place above, _ rg „ 


« The Lords, being come up into the Houſe, fell idth debate 


* 


« The Lord Steward adjourned this Houſe to Weſtminſter 


„ Hall; and, being teturned thither, ſignified what the Lords 
* had thought fit for the better proceeding in the buſineſs. 


% The Earl. of Strafforde, upon this, defiring not to be 1 


* 


* < * 


* Lords Journals, 17 Cb. I. Die abba, ridclicet 1e Aprilis, 
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' of the buſtneſs ; and, Fe the better intorming of Au jugs 


2 « concerning the proceedings 


7 3 


ments what was the courſe and common common juſtice 5 | 


4 WA kingdom, propounded this queſtion to 5 


Whether it be according to the courle of practice, md 
et common juſtice, before the Judges in their ſeveral 
ec Courts, for the proſecutors in behalf of the King, 
cc during the time of trial, to produce witneſſes to diſchver 
« the 8 and whether the e may not 285 oe | 
4 like NN, 
e The Lord Chief Juſtice delivered tlie as the unanimous 


LO 4 cron; of himſelf and all the reſt of the Judges: = 


e That, according to the courſe of praclice, and com- 
| d mon juſtice, before them in their ſeveral Courts, 
upon trial by jury, as long as the priſoner is at the 

bar, and the jury hot ſent away, either ſide may give 
„ their evidence, and examine witneſſes to diſcover 
4 truth; and this is all the —_— as we can give 
fore us. 
1. VU n fome conſideration after this the Houſe © appointed the 
arl of Bath, | | | 
« Earl of South'ton, 
. Earl of Hartford, 
% Fark of Effex, 
de Earl of Briſtoll, and 
„ The Lord Viſcount Say et Seal, | 
86 To draw vp ſome reaſons upon which the former o or- 
4 der was made; which being read as followeth, were 


f . ee . approved ot, as the order of the Houſe: 


te The gentlemen of the Houfe of Commons did dedlare, t that 
@ they challenge to themſelves, by the common juſtice of the 


. Hngdom; that they, being proſecutors for the King, may bring 
- © any new proots by witneſſes during the time of the evidence 
a being not fully concluded. The Lords, being Judges, and ſo 


« equal to them and the priſoner, conceived this their deſire to 


ect be juſt and reaſonable; and alſo that, by the ſame common 
- «Juſtice, the priſoner may uſe the ſame liberty; and that, to 
ct avoid any occaſions of delay, the Lords thought fit that the arti - 
. cles and witneſſes be preſently named, and ſuch as may be pre- 

DT eas... {ently produced to be my” F and no Wan time 0 be A 


ce given. oy 
e The Lord Steward was to let them know, that if they: will 


ce on both ſides waive the uſe of new witneſſes, they may proceed 
cc to the recollection of their evidence on both fides; if both fides 
cc will not waive it, then the Lord Steward is to reals the prece- 


| 5 e dent order; and, if they will not N then, this Houſe is to 


4 adjourn and riſe.” 1 

Buy this it will appear to the Houſe, how moch this antics of 
| exidence, moo ** the 1 4 ey is unſu ported either by 
1 | [| e 1 


x 
+ 


1 Tet "I, ” . | 
. FO TE" rule as n 
mon law courts below; and your Committee (proteſting however 
_ againſt being bound by any of. the technical rules of inferior 
courts) — and think they had a right to ſee ſuch a body of 
precedents and arguments for the rejection of evidence during 


trial, in ſome court or other, before _ were. in this matter | 


| ſtopped and concluded. | 

Your Committee has not been able to examine every criminal 
trial in the voluminous collection of State Trials, or elſewhere; 
but having referred 'to the moſt laborious compiler of law and 
equity, Mr. Viner, who has allotted a whole volume to the title of 


Evidence, we find but one ruled caſe in a trial at common law, © 


before or ſince, where new evidence for the diſcovery of truth has. 
been rejected, as not being in due time. A privy. verdit h 
« been given in B. R. 14 Eliz. for the Defendant, but afterwards be- 
ce fore the Inqueſt gave their verdi& openly, the plaintiff prayed-. 
« that he might give more evidence tothe jury, be having { as ﬆ 
« ſeemed ) diſcovered that the jury had found againſt him, but the - 
_ « Juſtices would not admit him to do ſoz but after that South 
« cote, J. had been in C. B. to Aſk the N of the ane 
<« there, they took the verdict*, by 

In this caſe the offer of new evidence was not Are the trial. 
The trial was over. The verdict was actually delivered to the 
Judge. There was alſo an appearance that the diſcovery of the 
actual finding had ſuggeſted to the plaintiff the production of new 
evidence yet it appeared to the Judges fo ſtrong a meaſure to 
refuſe evidence, whilſt any, even formal, appearance remained, 
that the trial was not cloſed, that they ſent a Judge from the 
Bench into the Common Pleas to obtain the opinion of their bre- 
thren there, before they could venture to take upon them to con 
ſider the time for production of evidence as elapſed. The caſe of 
refuſal, taken with its circumſtances, is full as ſtrong an example 
in favour: of the report of the Judges i in Lord Stafford caſe, as 
any precedent of admittance can be. 
The reſearches of your Committee not t having furniſhed them 
with any caſes i in which evidence has been rejected during the 
trial, as being out of time, we have found ſome inſtances in which 
it has been actually received; and received not to repel any ne- 
matter in the priſoner's deen when the priſoner bad call. 
ed all his witneſſes, and thereby cloſed his defence. A remark» * 
able inſtance occurred on the trial of Harriſon for the murder a, 

Dr. Clenche. The Juſtices who tried the cauſe, (via.) Lord 
Chief Juſtice Holt, and the Juſtices Atkins and Nevil, admitted 


the proſecutor to call new evidence, for no other reaſon but that ; 


a new witn2{s was then come into court, who had not bern in 
_ <ourt before. Theſe Jaſtices apparently were of the ſame'd ov 
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un. point with the Juſtices who Fw: their opinion in the . 
of Lord Stafforde *. 

Four Committee on this . uu on dhe formery cannot: die 
cover any authority for the deciſion of the Houſe' of Lords in the 
law of PORE, Ct or in the i: of proves of oo COVE] in you 


gdom. 


i4 


4 


N "PRACTICE BELOW. 


Your e not having landed chat the reſolutions of 'he ZY 


Jodie (by which the Lords have been guided) were ſupported by 
any authority in law to which they could have acceſs, have heard 


- by rumour, that they have been juſtified upon the practice of the 
courts, in ordinary trials by commiſſion of 'Qyer and Terminer. 

'To give any legal preciſion to this term of practice, as thus ap- 
plied, your Committee apprehends it muſt mean that the Judge 


in thoſe criminal trials has ſo regularly rejected a certain kind of 
evidence when offered there, that it is to be regarded in the 


light of a caſe frequently determined by legal authority. If ſuch 
had been diſcovered; though your Committee never could have 
allowed thefe precedents as rules for the guidance of the High 


Court of Parliament, yet they ſhould not be ſurpriſed to ſee the 
inferior Judges R—_ their opinions on their own confined : 


practice. 
Your Committee, in their: enquiry, has fond client 


few reports of criminal trials, except the collection under the title 
of State Trials, a book compiled from materials of very various 


authority; and in none of thoſe which we have ſeen is there, as 


| ars to us, a ſingle example of the rejection of evidence, ſimi- 
lar to that rejected by the advice of the Judges in the Houſe of 


Lords. Neither, if ſuch examples did exiſt, could your Com- 
mittee allow them to apply directly and necedfarily as a meaſure of 
reaſon to the proceedings of a court conſtituted ſo very dif- 


' ferently from thoſe in which the common law is adminiſtered. 


In the trials below, the Judges decide on the competency of 
the evidence. before it goes to the jury, and (under the correc- 


tives in the uſe of their diſcretion ſtated before in this report) 
with great propriety and wiſdom. juries are taken promit- 
cuoufly from the maſs of the people; they are compoſed of men 


who in many inſtances, in moſt perhaps, never were concerned 


in any cauſes, judicially or otherwiſe, before the time of their 
> ſervice. They have generally no previous preparation or poſſi- 
ble knowledge of the matter to be tried, or what is applicable or 5 


inapplicable to them, and they decide, in a ſpace of time too 
ſhort for e nice or crititical diſquiſition, Theſe Judges, hare. 


_ 
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fore, of neceſſity muſt foreſtall the Evidence where there is a 
doubt on its competence, and indeed obſerve much on its cr-di- 
bility, or the moſt dreadful conſequences might. follow —The _ - 
inſtitution of juries, if not thus qualified, could not exiſt. Lord 
Mansfield makes the ſame obſervation with regard to another, 


corrective of the ſhort mode of trial—that of a new trial. 


This is the law, and this its policy. The jury are not to de- 
cide on the competency of witneſſes, or of any other kind of 
eridence, in any way whatſoever. Nothing of that kind can 
come before them. But the Lords in the High Court of Par- 
liament are not, either actually or virtually, a jury. No legal 
power is interpoſed between them and evidence; they are them 


ſelves by law fully and excluſively equal to it. They are per- 


ſons of high rank, generally of the beſt education, and of ſuffi- I 
cient knowledge of the world; and they are a permanent, a ſet- 
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tled, a corporate, and not an occaſional and tranſitory judicature, | 


But it is to be feared, that the authority of the Judges (in the 
caſe of juries legal) may, from that example, weigh with the 
Lords further than its reaſon, or its applicability to the judicial ; 


capacity of the Peers, can ſupport. It is to be feared, that if 


the Lords ſhould think themſelves bound implicitly to ſubmit 
to this authority, that at length they may. come to think them- 
ſelves to be no better than jurors, and may virtually conſent to 
a partition of that judicature, which the law has left to them 


whole, ſupreme, uncontrouled, and final. 


This final and independent judicature, becauſe ſt is final and B'S. 
independent, ovght to be very cautious with regard to the 
rejection of evidence. — If .incompetent evidence is received 
by them, there is nothing to hinder their judging upon it 


afterwards according to its value, It may have no weight in 
their judgment; but if, upon advice of others, they previouſly 


reject information neceſſary to their proper judgment, they have 
no intermediate means of ſetting themſelves right, and they in- 


jure the cauſe of juſtice, without any remedy. ' Againſt errors 


of juries, there is remedy by a new trial, Againſt errors f 


Judges, there is remedy, in civil caufes by demurrer and bills of 


— 


exceptions; againſt their final miſtake, there is remedy by writ 


of error, in courts of common law. In Chancery there is a re- 


medy by appeal. If they wilfully err in the rejection of evi- 


dence, there was formerly the terror exiſting of puniſhment 'by 


impeachment of the Commons ;— but with regard to the Lords, 


there is no remedy for error, no puniſhment for a wilful wrong. 


Your Committee conceives it not improbable, that this appa- 


rently total and unreſerved ſubmiſſion of the Lords to the dic- 
tates of the Judges of the inferior courts (no proper judges in 


any light, or in any degree, of the law of parliament) may bs 
owing to the very few cauſes of original juriſdiction, and the great 


multitude of thoſe of vin. juriſdiction which come before 
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their opinions. But by this means a confuſion may ariſe (if not 


venient ſpeed, lay before the 


thoſe proceedings. 
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em. In caſes of appeal, or of error (which is in the nature of 


i an appeal) the court of appeal is obliged to judge, not by its «wn 


rules, acting in another capacity, or by thoſe. which it ſhall 
chooſe pro re nata to make, but by the rules of the inferior 


court from whence the appeal comes; for the fault or the miſ- 
take of the inferior Judge is, that he has not proceeded as he 


ought to do, according to the law which he was to adminiſter; 


and the correction, if ſuch ſhall take place, is to compel the 
court from whence the appeal comes to act as originally it ought 
to have acted according to law, as the law ought to have been 
_underftood and practiſed in that tribunal. | 


The Lords, in ſuch caſes of neceflity, judge on the grounds 
of the law, and practice of the courts below; and this they can 
very rarely learn with preciſion, but from the body of the 

Of courſe much deference is, and ought to be had to 


well guarded againſt) between what they do in their appellate ju- 


- © rifdiction, which is frequent, and what t4y ought to do in their 


original juriſdiction, which is rare; and by this the whole origi- 
nal juriſdiction of the Peers, and the whole law and uſage of 


* Parliament, at leaſt in thetr virtue and fpirit, may be conſiderably 


impaired, 


After having thus ſubmitted to the Houſe the general tenor of 


the proceedings in this trial, eee eee will, with all con- 

| ouſe the proceedings on each head 
of evidence ſeparately, which has been rejected; and this they 
hope will put the Houſe more perfectly in poſſeſſion of the prin- 
cipal ks of the length of this trial, as well as of the injury 
which parliamentary juſtice may, in their opinion, ſuffer from 
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Common Pleas, delivered in writing the opinion of the Judges, Which .- 
ey had agreed on and reduced into form that morning. „5 


lapſe before fuch execution done (which however the law will not pte- 
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un de CASE of EARL FERRERS, | 
April 17th, 1760.“ 2 ] 8 „ A 


7 # o 
- 


"HE Houſe of Peers unanimouſly found Earl Ferrers guilty of the 
telony and murder whereof he ſtood indicted; and the earl being 

brought to the bar, the High Steward acquainted him therewith z aud the 
Houle immediately adjourned to the Chamber of Pathament ; and having 
pi the following queition to the judges, adjourned to the next day: | 
. « Suppoling a peer, ſo indicted and convicted, ought by law, to re- 4 
« ceive ſuch judgment as aforeſaid, and the day appointed by che. judg g- 
«© ment for execution ſhould lapſe before ſuch execution done, Whether 
a new time may be appointed for the execution, and by whom? | | 


On the eighteenth, the Houſe then fitting in the Chamber of Parlia- — 


* 


ment, the Lord Chief Baron, in the abſence of the Chief Jultice of the = 


is We added many weighty reaſons in ſuppert of the_opinion 3 
which he urged with great ſtrength and propricty, and delivered with 
a becoming dignity. x. a Et n 


TO THE SECOND QUESTION. . 
« Suppoſing the day appointed by the judgment for execution ſhould 


„ ſume) we are all of opinion, that a new time may be appointed for the 
execution, either by the High Court of Parliament, before which ſuch * = 
peer ſhall have been attainted, or by the Court of King's Bench, the 

“Parliament then not ſitting; the Record of the Attainder being properly 
% removed into that court, | e 

The reaſons upon which the judges founded their anſwer to the queſtion 
relating to the further proceedings of the Houſe after the High Steward's 

5 diſſolved, which is uſually done upon pronouncing judgment, 

may poſſibly require ſome further diſcuſſion. I will, therefore, before I 
* Foſter's Crown Law, page 138. fo. edit. + Pa. 139. f Pag: 140. 

0000.00 oo SD, SHES conclude, 
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NY of law held before the king him 
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conclude, mention thoſe which weighed with me, and, 1 believe, with 
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\" _|Every proceeding in the Houſe of Peers acting in its judicial capa. 


city, whether upon Writ of Error, Impeachment, or IndiQment, re- 
_ moveEthither by Certiorari, is in judgment of law a proceeding before the 
King in Parliament: and therefore the Houſe, in all thoſe cafes, may 
not improperly be ſtyled, The Court of our Lord the King in Parliament. 


I.! his court is founded upon immemorial uſage, ypon the law and cuſtom 


of parliament, and is the part of the original ſyſtem of our conſtitution. 
It is open for all the purpoſe sof judicature during the eontinuance of tho 
Parliament; it openeth at the beginning and ſhutteth at the end of every 
{efſion; juſt as the Court of Baß Bench, which is likewiſe in judgment 

| ſelf, openeth and ſhutteth with the term. 
The authority of this court, or, if I may uſe the expreſſion, its con- 
ſtant activity for the ends of public juſtice, independent of any ſpecial 
zowers. derived from the Crown, is not doubted in the caſe of Writs ol 
rrors from thoſe courts of law whence error lieth in parliament, and of 

impeachments for miſdemeanors. | | ES os 

by Fr was formerly*doubted, whether, in the caſe of an impeachment far 
treaſon, and in the caſe of an indictment againſt a peer for any capital 
crime, removed into parliament by Certiorari, whether in theſe caſcs the 
Court can proceed to trial and judgment, without an High Steward, 

appointed by ſpecial commiſſion from the Crown. 2 e 
Ijhßis doubt ſeemeth to have ariſen from the not diſtinguiſhing between 
A <a Bn the ceurt of the High Steward, and that fore the 
King in Parliament. The name, ſtyle, and title of office is the ſame in 
both. caſes ; but the office, the powers and pre-eminences annexed to it, 
differ very widely; and ſo doth the conſtitution of the courts where the 
offices are executed. The identity of the name may have confounded our 
ideas, as equivocal words often do, if the nature of things is not attended 
to; but the nature of the offices, properly ſtated, will I hope remoye 

every doubt on theſe points. . N 


In the court of the High Steward, he alone is judge in all points of 
law and and practice; the peers triers are merely judges of fact, and are 
fummoned by virtue of a precept from the High Steward, to appear be- 
fore him on the day appointed by him for the trial, Ut Rei Veritas melius 

ſeciri poterit. 7 5 5 RE Neha ag Fg == 

The High Steward's commiſſion, after reciting that an indictment hath 
been found againſt the peer by the grand jury 25 the proper county, im- 
1 him to ſend for the indictment, to convene the priſoner before 
him, at ſuch day and place as he ſhall appoint, then and there to hear and 
determine the matter of ſuch indictment; to cauſe the peers triers tot & 
tales, per quos Rei Veritas melius ſciri poterit, at the ſame day and place 
do appeal before him, Veritateque inde comperta, to proceed to judgment 


— 
* 
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execution.“ 

By this it is plain that the ſole right of Juilicytuss] is in caſes of this 
7 kind Neſted in the High Steward, that it refideth- ſolely i in his perſon; and 
conſeguently without this commiſſion, which is but in nature of a eom- 
miſſion of Oyer and Terminer, no one ſtep can be taken in order to a 
trial; and that when his commiſſion. is Aſlolred, which he drelareth * 
breaking his ſtaff, the court no longer exiſtetn. 

But in a trial of a peer in full parliament, or, to ſpeak with 0 pre- 


ciſion, before the King in Parliament, for à capital offence, whether upon 


impeachment or indictment, the cafe is quite otherwiſe ; every peer pre- 
ſent at the trial, and every temporal peer, hath a right to be preſent in 
every part of che proceeding ; voteth upon every queſtion of law and fact; 
and the queſtion is carried by the major vote, the High Steward himſelf 
voting merely as a peer and member of that court, in common with the 
reſt of the peers, and in no other right. - 

It hath indeed been uſual, and very expedient it is, in print of er 
and regularity, and for the folemuity of the proceeding, to appoint au 
officer for preſiding during the time of the trial, and until judgment, and, 
to give him the ſtyle and title of Steward of England ; but this'maketh 
no 445 of alteration in the conſtitution of the court; it is the ſame court, 
founded in immemorial uſage, in the law and cuftom of Fa ien 8 
ther ſuch appointment be made or not. 

It acteth in its judicial capacity in every order made touching the i time 
and place of the trial, the poſtponing the trial from time to time upon 
petition, according to the nature and circumſtances of the caſe, the allow- 


ance or non-allowance of council to the priſoner, and other matters rela- 


tive to the I trial; and all this before an High Steward hach been ap- 


l Pointed. And ſo little was it apprehended, in ſome cafes which I ſhall men- 4 [ 


"2 tion preſently, that the exiſtence of the Court depended on the appoint- 
ment of an High Steward, that the court itſelf directed in what min- 


ner, and by what form of words, he ſhould be appointed. It hath like- 


wiſe received and recorded the priſorter's confeffion, which amounteth to 
'a, conviction, before the appointment of an High Steward; and hath 
allowed to priſoners the benefit of acts of general pardon, where 1 


appeared intitled to it, as well without the appointment of an High Stews 


ard, as after his commiſſion diſſolved. 

And when, in the caſe of impeachments, the Commons hw ſometimes, 
at conferences between the Houſes, attempted to interpoſe in matters prt- | 
Paratory to the trial, rhe general anſwer hath been, © This is a point of 


& judicature upon which the Lords will not confer ; they impoſe filence 


<< upon themſelves, or to that effect. I need not here cite inſtances; 
every man who hath conſulted the journals of either Houſe hath met with 
many of them. 

I will now cite a fow caſes, applicable, i in my opinion, to the 3 
| queſtion. And I ſhall confine myſelf to fuch as have ay an: bows the: 


3 Ted Geda 's 3 as High Steward, and the writs and precepts + 
_ Preparatory. to the trial, in Lord Morley's caſe,” VII. St. Tri. 

+ See the orders previous to the trial, in the caſcs of the Lords Kilmarnock, Ke, 
and Lord Lovat, and many other modern cafes. 8 
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5 | | Sr, 
'* reſtoration. Becauſe, in queſtions of this kind, modern caſes, ſettled with 
_  » fdeliberation, and upon a view of former precedents, give more light and 

- fatisfaQion than the\deepeſt ſearch into antiquity can afford. And alſo he- 
cauſe the prerogatives of the Crown, the privileges of Parliament, and the 
rights of the ſubject iu general, appear to me to have been more ſtudied, 

and better uyderitood, at and for ſome years before that period, than in 

JJ %% 5 | . 
In the caſe of the Earl of Danby, and the Popiſh Lords then under im- 

peachments , the Lords, on the 6th of May 1679, appointed time and 

: place for hearing the Earl of Danby, by his counſel, upon the validity of 

3 fi: plea of pardon, and for the trials of the other Lords; and vdted an 
© . addreſs to his Majeſty, praying that he would be pleaſed to appoint an 

High Steward for thoſe dE : GH Wh ONT Ly Jap 
Theſe votes were, on the next day, communicated to the Commons by 
meſſage in the uſual manner. Tl Hee ts ns SECS 1 ty 
»On the 8th, at a conference between the Houſes, upon the ſubject 

matter of that meſſage, the Commons expreſſed themſelves to the follow- 

ing effect: They cannot apprehend what ſhould i duce your Lordſhips 

to addreſs his Majeſty for an High Steward, for determining the validity 

e of the pardon which hath been pleaded by the Earl of Danby, as alſo 

„for the trial of the other five Lords, becauſe they conceive the conſti- 

„“ tuting an High Steward is not neceſſary, but that judgment may be 
given in Parliament upon impeachment without an Hish Steward 3”? 
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| and concluded with a propoſition, that for avoiding any interruption or 
delay, a Committee of both Houſes might be nominated to conßder of tlie 
moſt proper ways and metiiods of proceeding. „ nd, 
This propoſition: the Ho aſe of Peers, after a long debate, rejected, 
- Diffentientibus, Finch t, Chancellor, and many other Lords. = 
However, on the 11th, the Commons propofition of the 8th was, upon 
a a ſecond debate, agreed to; and the Lord Chancellor, Lord Preſident, 
and ten other Lords, were named of the Committee, to meet and confer 
/n, ooo ooo on 
The next day the Lord Preſident reported, That the Committees of 
both Houſes met that morning, and made an entrance into the buſineſs 
referred to them: That the Commons deſired to ſee the commiſſions that 
are prepared for an High Steward at theſe trials, and allo the commiſſions | 
in the Lord Pembroke's and the Lord Morley's caſes. | os 
That to this the Lords Committees ſaid, «© The High Stexvard is but 
« Speaker pro tempore, and giveth his vote as well as the other Lords, © 
.« This changeth not the nature of the Court, And the Lords declared 
. they have power enough to proceed to trial, though the King ſhould _ 
. „ ono oy ern OB 
: Lords Journal. T +8 | 
+ Afterwards Earl of Nottingham. | Be ones | 
I In the Commons journal of the 15th of May it ſtandeth thus: Their I. ordſhips 
further declare to the Committee, that a Lord High Steward was made hac vice only. 
That notwithſtanding the making of a Lord High Steward the Colirt remained the 
. fame, and Wes not thereby altered, but ſtill remained the Court of Peers in Parlia® © 
ment. That the Lord High Steward was but as a ſpeaker or chairman, for the more 
erderly proceeding at the trials. FFC 
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Accordingly on the fame day,” 4e Ir is declared and ordered; by aße Tan. 
« Spiritual and Temporal in Parliament afſembled, that the office of u 
« High Steward upon trials of Peers upon impeachments is not 1 160 
« the Houſe of Peers; but that the Lords nay proceed in ſueh trials. if a 
« High Steward be not appointed, according to their humble dire 
4 That this ſeemed to be a ſatisfaction to the Commons, provided it 


e was entered in the Lords“ Journal, which are records... 


both Houſes had met that morning, and diſcourſed in the firſt place on 
the matter of a Lord High Steward, and had peruſed former commiſſons 
for the office of High Steward; and then, putting the Houſe in mind; 


of the order and reſolution of the preceding day, propoſed from tlie Com- 5 ; 


mittees that a new commiſſion might iſſue, ſo as the words in the .-. 
miſſion may be thus changed, viz. Inſtead of Ac pro eo quod Offeium 
Beneſchalli Angliz (cujus Preſentia in hac Parte requiritur) ut acecpimus 
jam vacat, may be inſerted; Ac pro eo quòd Proceres & Magnates in 
Parliamento noſtro aſſemblati, Nobis humiliter ſupplieaverunt ut Seng.  ' 
challum Angliæ pro hac vice Conſtituere dignaremur; to which the 
Houſe agreed +. R Td FN e 
3 mult be admitted, that precedents drawn from times of ferment and 
jealouſy, as theſe were, loſe much of their weight, fince paſſion and-party 
prejudice generally mingle in the conteſt ; yet let it be remembered, that * _ 
theſe are reſolutions in which both Houſes concurred, and in which the 
rights of both were thought to be very nearly concerned ; the Commons 
right of impeaching with effect, and the whole judicature of the Lords 


= 


in capital caſes. For if the appointment of an High Steward was ad- 


mitted to be of abſolute neceſſity (however neceſſary it may be for the + 
regularity and ſolemnity of the proceeding during the trial, and until 
judgment, which I do not Sifpme) every impeachment may, for a reaſon 
too obvious to be mentioned, be rendered ineffectual· And the judicature | 
of the Lords, in all capital caſes, nugatory | 2: 3 RR 


It was from a jealouſy of this kind, 250 at chat junc᷑ture Atogether | : | 


_ groundleſs, and to guard againſt every thing from whence the neceſſity ar 
an High. Steward in the caſe of an impeachment might be inferred, that 


the Commons propoſed, and the Lords readily agreed to, the amendment 2 | 


in the Steward's commiſſion, which I have already ſtated. And it hath, 

I confeſs, great weight with me, that this. amendment, which was at the 
ſame time directed in the caſes of the five Popiſh Lords, when commiſſions 

_ ſhould paſs for their trials, hath taken place in every coimmmiſſion upon mw - 
peachments for treaſon ſince that time , And I cannot help remarking © . 
that in the caſe of Lovat, when neither the heat of the times, nor the 


* This reſolution my Lord Chief Baron referred: to and cited in his argament.upo## 

the ſecond queſtion propoſed to the judges, which is before ſtate r. 
1 This amendment aroſe from an exception taken to the commiſſion. by the Com- 

mittee for the Commons, which as it then ft6od did in their opinion imply that the 

_ conſtituting a Lord High Steward was neceſſary. Whereupon it was agreed by che 

whole Committee of Lords and Commons, that the commiſſion hould be recailed, 

a new commiſſion, according to the ſaid amendment, iſſue, to bear date after the order : 


and reſolution of the 12th {Commons Journal of the 1 5th of May.) 


| and others =Lord Winton, and Lord Lot. 
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n the 13th the Lord Preſident reported, That the Committees dp 
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jealouſy of parties, had any ſhare in the proceeding, the Houſe ordered, 
% That the commiſſion for appointing a Lord High Steward ſhall be in 
„ the like form as that for the trial of the Lord Vifcount Stafford, as 
„ entered in the journal of this Houſe, on the zoth of November 1680, 
. except that the ſame ſhall be in the Engliſh langugge © © 
I Will make a ſhort obſervation on this matter. . 
The order, on the 13th of May 1679, for varying the form of the 
commiſſion, was, as appeareth by the journal, plainly made in conſequence 
of the reſolution of N and was founded on it; and eonſequently 
the conſtant unvarying practice with regard to the new form goeth, in 
my opinion, a great way towards ſhewving, that in the ſenſe of all ſucceed- 
ing times, that reſolution was not the reſult of faction, or a blameable 
Jjealouſy, but was founded in ſound reaſon and true policy. | | 


. 


It may be objected, that the reſolution of the 12th of May 1679 goeth 5 h 


nao further than to a proceeding upon impeachment. @_ 32 
I ̃ be letter of the reſolution, it is admitted, goeth po further; but this 
| is eaſily accounted for: A proceeding by impeachment was the ſubje&. 
matter of the conference, and the Commons had no pretence to interpoſe 
in any other. But what ſay the Lords? The High Steward is but as a2 
Speaker or Chairman, pro tempore, for the more orderly proceeding at 
the trials; the appointment of him doth not alter the nature of the ' 
Court, which ſtill remaineth the Court of the Peers in Parliament. From 
theſe premiſes they draw the coneluſion I have mentioned. Are not 
theſe premiſes equally true in the caſe of a procetding upon indictment— 
They undoubtedly are.  . 3 N 
It muſt likewiſe be admitted, that in the proceeding upon in ictment 
the High Steward's commiſſion hath never varied from the ancient form 
in {ſuch caſes; the words objected to by the Commons, Ac pro eo quod 
Officium Seneſchalli Angliæ (cujus præſentia in hac parte requiritur) ut 
accepimus jam vacat, are ftill retained. But this proveth no more than 
that the Great Seal having no authority to vary in point of form, hath 
from time to time very prudently followed ancient precedents. PETS 
have already ſtated the fubſtznce of the commiſſion, in a proceeding 
in the Court of the High Steward. I will now ftate the ſubſtance of 
that in a proceeding in the Court of the Peers in Parliament. And ſhall . 
make uſe of that in the caſe of the Earl of Kilmarnock and others, as 
2 the lateſt, and, in point of form, agreeing with the former prece- 
The commiſſion, aſter reciting that William Earl of Kilmarnock, &c. 
ſtand indicted before commiſſioners. of gaol delivery, in the county of 
Surrey, for high treaſon in levying war againft the king ; and that the- 
King intendeth that the faid William Earl of Kilmarnock, &c. ſhall be 
heard, examined, ſentenced, and adjudged before himſelf in this preſent 
Parliament, touching the ſaid treaſon, and for that the office of Steward 
of Great Britain (whoſe-preſence is required upon this occaſion) is nor 
vacant as we are informed, appointeth the then Lord Chancellor Steward 
of Great Britain, to bear, execute, and exerciſe (for this time} the ſaid 
. — 2 with all things due and belonging to the ſame office, in that 
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| + See the ptoceediog, printed by order of the Houſe of Lords {qth February i ids j. 
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© What; thetefore,. are the things due and belonging. ta. the eee ins 
Wa 


caſe of this kind ? Not, as in the Court of the Then h 


by ” 


judicature. For the commiſſion itſelf NN t right to N . de i 
e parties are to 


Court then ſubſiſting before the king in Parliament, II 
be there heard, ſentenced, and adjudged. What ſhare. in the proceeding 
doth the High Steward then take? By the prattige and x22 of the 
Court of the Peers in Parliament, he giveth his vote as a member thereof 


with the Teſt of the Peers; but for the ſake of regularity ” 4 order, he 18 : 
N 2 


preſideth during the trial, and until Judgment, as Chairman of 
tempore. In that reſpe&, there yy may be | 


no other. Herein I ſee no difference between the 


* 1 7 
* 


ment, and of an indictment. 1 


I fay during the time of the trial, and until judgmen ment, becauſe the 
Court hath, as I obſerved before, from time to time, done various as, ' 


ply * before the appointment of an High Steward, and where 
no Hig 


Steward hath ever been appointed, and even after the com. 


miſſion diſſolved. _ = 
I will to this purpoſe cite a few caſes. 


1 


I begin with the lateſt, becauſe they are the lateſt, and were ruled witb 
| great eliberatian, and for the moſt part, upon a view of former prece- 


dlents. 5 


In the caſe of the Ear] of Kilmarnock and others, the Lords, on the 


24th of June, 1746, ordered, that a yrit or writs of Certioran be ifſued 


for removing the indictments before the Houſe. © And on the zöth the 


writ, whjch is made returnable before the King in Parliament, with the 


| return and indictments, Was received and read. On the next day, | upon . 
the report of the Lords Committees, that they had been attended by the ' 


two Chief Juſtices, and Chief Baron, and had heard' them- touching the 
conſtruQion of the-a& of the ſeventh and eighth of King William, 


* regulating trials in caſes of high treaſon, and miſpniſion of treaſon,” ? 


the Houſe, upon reading the report, came to ſeveral reſolutions, founded 


for the moſt part on the conſtruction of that act. What that conſtruction 


was, appeareth from the Lord High Steward's addreſs to the priſoners, 


juſt before their arraignment. Having mentioned that act, as one happy 


_ conſequence, of the Revolution, he addeth, However injuriouſly that 
-« revolution hath been traduced, whatever attempts have made to 


« ſubvert this happy eſtabliſhment founded on it, your Lordſlups will 7 


« now have the benefit of that law in its full extent,” _ 


I need not after this mention any other judicial acts done by the Hpufe Wo 
ere 


in this caſe, before the appointment of the High Steward—many t 


are. For, the putting a conſtruction upon an a& relative to the condutt 
of the court, and the right of the ſubject at the trial, and in the proceed- 
ings preparatory to it, and this in a caſe entirely new, and upon a point, 
to lay no more in this place, not extremely clear, was undoubtedly an'ex- * 
erciſe of authority proper only for a court having full cognizance of the 


frauſe.,. 


I will net minutely enumerate the ſeveral orders made preparatory to 
the trial of Lord Lovat, and in the ſeveral caſes 1 ſhall have occaſton to 
mention, touching the time and place of the oy. the allowance or non- © 
allowance of counſel, and other matters of che like Kind, all plainly judicial, 
Mo pede labia 
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dekaufe the like orders vecur in all the caſes where a journal of the pre. 
2 7 ſteps hath in I on gong by order of the Peers. With 2 
to Lord Lovat's cafe, I think the order directing the form of the High 
'Steward's commiſſion, which J have already taken notice of, is not very 
conſiſtent with the idea of a court, whoſe powers can be ſuppoſed to de- 
pend, at any point of time, upon the exiſtence or diſſolution of that com. 


In the caſe of the Earl of Derwentwater, and the other Lords im- 

. Peached at the ſame time, the Houſe received and recorded the confeſſions 

Dkk thoſe of them who pleaded guilty, long before the teſte of the High 

- Stewards. commiſſion, which iſſued merely for the ſolemnity of giving 

„ ns Terk upon their conviction, . 

| This appeareth by the commiſſion itſelf: It reciteth that the Earl of 
|  Derwgitwater, and others, Coram Nobis in præſenti Parliamento, had 
5 : 8 impeached by the Commons for high treaſpn, and had, Coram 
| Nobygin ES arliamento, pleaded guilty to that impeachment ; and 
| _ Thar the King, intending that the ſaid Earl of Derwentwater and others, 
de & pro proditione unde ipſi ut præfertur impetit?, accuſſt', & convict 
Ek.!uxiſtunt Coram Nobis in bent eng, ſecundum Legum & Con- 
muetudinem hujus Regni Noſtri Magnz Britanniz, Audientur, Senten- 
ientur, & Adjudicentur, conſtituteth the then Lord Chancellor High 
Steward (hac vice) to do and execute all things which to the office of 


High Steward in that behalf do belong. | 

I The receiving and recording the' confeſſion of the priſoners, which 
"amounted to a conviQtion, ſo tha! nothing remained but proceeding to 

i udgment, was certainly an exerciſe of judicial authority, which no 
T how great ſoeyer, not having full cognizance of the cauſe, could 

In the caſe of Lord Salifbury &, who had been impeached by the 
Commons for high treaſon, the 2 upon his petition, allowed him the 

| _ Þenehit of the act of general pardon Paſſed in the ſecond year of William 
and Mary, ſo far as to diſcharge him from his impriſonment upon à con- 
ſtruction they put upon that act, no High Steward ever having been ap- 

F.. ̃ ˙ 

On the ſecond of October, 1 690, upon reading the Earl's petition, ſcts 

Ting forth that he had been a priſoner for a year and nine months in the 

| Tower, notwithſtanding the late act of free and general pardon, and pray- 
W-- 4 Tis to be diſcharged, the Lords ordered the . to attend on the 
Monday following, to give their opinions, whether the ſaid Earl be par- 
daoned by the act. On the 6th the Judges delivered their opinions, that 
ff his offence was committed before the 13th of February 1688, and not 
in Ireland, or beyond the ſeas, he is pardoned. Whereupon it was order- 
een, that he be angie to bail, and the next day he and his ſureties enter- 
1 . ed into a recogmzance of ball, himſelf in 10, oool. and two ſureties in 
,o. each; and on the zoth he and his ſureties were, after a long de- 

pate, difcharged from their recognizance. . | 


It will not be material to enquire, whether the Houſe did right in dif: 


_ "eharging the Earl without giving the Commons an opportunity of being 
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Aer 0 NT Wome ner dry, ; 
22 long after the High 
Theſe Lords had judgm ent paſſed on them at the ame time that - 
judgment was ee againſt & the Lords Derwenwater, Nithſdale, and Ken- 
mure ; and j i being given, the High, Sreomrd immediately broke 
his ſtaff, an the commiſſion diſſolved. | The Ae f 64 piſ 
in the Tower = wh ao till the paſſing of of the of General Par- 
don, in the third of George the Firſt. 
On the 21ſt of n 1717“, the Houſe being informed that 1 
Lords had oy entered into recognizances before one of the J 
of the Court of King's Bench, for their appearance in the Houſe in 
ſeſſions of Parliament; and that the Lords Caruwarth and Wi 
were attending accordingly ; - and that the Lord Nairn was ill at Bath, 12 2 
could not then attend; the Lords Carnwarth and Widdrington were ' 
called in; and ſeverally, at the bar, prayed that a pearance might be 
recorded ; and likewile prayed the benefit of the AR of his Majeſty's 
General and Free Pardon . 
Whereupon the Houſe ordered that their apprarancs be recorded, and 
that they attend again to-morrow, in order to plead the pardon. And the 
| recognizance of the Lord Nairn was reſpited till that day. fortnight. © © 4 
On the morrow the Lords Carn and Widdrington, then attend» + 
ing, were called in; and the. Lord Chancellor acquainted them ſeverally, 
that it appeared by the records of the Houſe, that they ſeverally ſtood at- 
3 of high treaſon; and asked them ſeverally, what they had to ſays 
hy they ſhould not be remanded to the Tower of London? 
ereupon they ſeverally, upon their knees, prayed the benefit of the 
23, and that they might have their lives and liberty oy thereunto. 
ö eee eee who then attend for that purpoſe; de- 
clsring that he had no objection, on his Majeſty's behalf, to what was 
prayed, conceiving that thoſe Lords, not having made any eſcape fince 
the convidtion; were entitled to the benefit of the act; the Houſe, after | 
reading the clauſe in the act relating to that matter, agreed that 
mould be allowed the benefit of the pardon, as to their lives and liber. 
ties; and diſcharged their recognizances, and gave them leave to o. gepart | 
without further day given for their appearance 1. 
On the 6th of December following the like proceedings were had, * 
the like orders made, in the caſe of Lord Nairn. 
I obſerve that the Lord Chancellor did not ask theſe Lords what 
had to ſay why execution ſhould not be 3 There was, it is 
bable, ſome little delicacy as to that But fince the allowance of 44 
the benefit — as to life and li on „ that was 
was an effectual bar to any future impriſonment on that aceount, 
to execution, and might Lows: been pleaded as ſuch in any court ade. 4 
ever; the whole ing-muſt be . to have Ting he High in 2. e 
baving complete JuriſdiQtion in the caſe, not 
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, II Will not recapitulate ; the caſes I have cited, and the concluſi 
 *' "drawn from them, pad, e into a very narrow cotnpaſs. I will o 
y harſh to ſay, that a court of criminal juril- 


I <-ſhonld happen to determine before execution done according to the 
. « judgment, yet the Conrt of the Peers in Parliament where that 
4 judgment was given, would ſubſiſt for all the purpoſes of juſtice. durin 
che fitting of the Parliament.” And conſequently, that in the cafe 
Juppoſed by the queſtion, chat Court might appoint a new day for the 
execution. 8 5 TOAD PS £66 
= of +: Appentix, N“ 2. 


| QUESTIONS referred by the Lords to the Jupezs 
in the Impeachment of Wax AE HAsTMMOs, Eſquire; | 
and the ANSWERS of the Jupcrs,—Extradted from 


” «+ ANSW. R.— The Lord Chief Baron of the Court of Exchequer de- 
| +ivered the unanimous opinion of the Judges, upon the queſtion of law 
put to them on Friday. the 29th gf February laſt, as follows. That 
when a witneſs produced and examined in à criminal proceeding by a 
Ft proſecutor diſclaims all knowledge of any matter ſo reren wi 
= © not competent for ſuch proſecutor to purſue ſuch exam ion, by pro- 
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v poſing # queſtion containing the particuldts of in anfrer ſappoſed td 
ie have made by ſuch —— before a Committee of the Houſe df 

Commons, or in any other place; and by e e | 
« the particulars ſo ſuggeſted were not the anſwer he had ſo made“ 


1788, April 10 Pa. 392 


II. QUESTfON.-Whether it be competent for the Managers id 
** examination taken without oath by the reſt of the Council, iu 
| the abſence of Mr, Haſtings the Governor General, charging Mr. Haft- 
ings with corruptly receiving three lacks 54,165 rupees, which cm- 
ation came to his knowledge, and was by him tranſmitted to the Court of 
Directors as a proceeding of the ſaid Councillors, in order to introduce th .- 
roof of his demeanor thereupon z---it being alledged by the Managers 
| * the Commons, that he took no ſteps to clear himſelf, in the opinion f 
the ſaid Directors of the guilt thereby imputed, but that he took ative = 
means to prevent the examination by the ſaid Councillors of his fervadt 
Cantoo Bab 02 ? 15 BE RO 5 . . 
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* ˖ 


3 ; 725 1789, May 14. Pa. 677. . 
AN SWER.— The Lord Chief Baron of the Court of Exchequer, de- 


livered the unanimous opinion of the Judges, upon the ſaid queltion, in - 
the negative · and a reaſons, 8 | SO RI 
| | 5 1789, May 26. + Pk. 718. 


III. QUESTION.--Whether the inſtructions from the Court f 
Directors of the United Company of Merchants of England trading to 
the Eaſt Indies, to Warren Haitings, Eſquire, Governor General; Lieu- 

tenant General John Clavering, the Honourable George Monſon, Rich. - 
ard Barwell, Eſq. and Philip Francis, Eſq. Councillors, conſtituted and ap- 2 
pointed the Governor General and. Council of the faid United Company's Y 
Preſidency of Fort William in Bengal, by an act of parliament paſſedin 
the laſt ſeſſion, intituled, © an Act for eſtabliſhing certain Regulations for = 
the better Management of the Affairs of the Eaſt India pany, as 
* well in India as in Europe; of the 29th of March 1774, Par. 31, 32, 
and 35; the conſultation of the 11th March 177 EX the confultation | | 
the 1 3th of. March 177 55 up to the time that Mr. Haſtings left the C ._ 
eil; the conſultation of the 20th of March 1775; the letter written by * 2 
Mr. Haſtings to the Court of Directors on the 25th of March 1775-at . 
being alledged that Mr. Haſtings took no ſteps to 775 or defend his 
conduct. are ſufficient to introduce the examination of dcomar, or the 
3 of the reſt of the Councillors on faid 13th of March, after 
Mr. Haſtings left the Council, ſuch examination and proceedings charg- 
ing Mr. Haltiogs with corruptly receiving three lacks 54,105 rüpees? 


- CY * * 
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5 789, May 21. N Pa. 730. 0 : 6 a. 


| ANSWER..---The Lord Chief Baron of the Court of Exchequer de. 
livered, the unanimous opinion of the Judges, upon the ſaid queſtion, in 


the negative-—and gave his reafons. 
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IV. GukESTION. Whether the public accounts of the Niaamut and 


Phela, under the ſeal of the Begum, atteſted alſo by the Nabob, and 
tdranſmitted by Mr. Goring to the Board of Couneil at Calcutta, in a 
letter bearing date the 29th June 1775, received by them, recorded with. 
I dut objection on the part of Mr. Haſtings, and tranſmitted by him likewiſe | 
. without ob) ection to the Court of Directors, and alledged to contain ae- 
* counts of money received by Mr. Haſtings ; and it being in proof that Mr. 
Haſtings, on the 11th of May 1778, moved the Board to comply with the 
requiſitions of the Nabob Mobarck ul Dowla, to re-appoint the Munny 
Begum, and Rajah -Goordaſs (who made up thoſe accounts) to the re- 


3 ſpain offices thy before flle—and which was accordingly reſo by 


Board---ought to be read: RF” het 
W 1789, June 17. Pa. 855. 


: a ANS WER. The Lord Chief Baron of the Court of Exchequ os | 
 Hivered the unanimous Neger of the Judges, upon the ſaid queſtion, in 
the negative and gave his reaſons, . t 


* 


1789, June 24: Pa. 922. 


V. QUESTION.— Whether the paper delivered by Sir Elijah Im- 
pey, on the 7th of July 1775, in the Supreme Court, to the Seeretary of 
the Supreme Council, in order to be tranſmitted to the Council as the 
- reſolution of the Court in reſpect to the claim made for Roy Radachurn, 
on account of his being Vakeel of the Nabob Mobarek ul Dowlah—and 
which paper was the ſubje& of the deliberation of the Council on the art 
July, 1775» ee ev then preſent, and was by them tranſ- 
nitted to the Court of Directors, as a ground for ſuch inſtructions from 
the Court of Directors as the occaſion might ſeem to require may be 
admitted as evidence of the actual ſtate and ſituation of the Nabob, with 
reference to the Engliſh governmentmg 
P 1789, July * Pa. 1001. 


| ANSWER.—The Lord Chief Baron of the Court of e de- 


| Avered the unanimous opinion of the Judges, upon the ſaid queſtion, in 
eie affirmative—and gave his reaſons. - 33 


VI. QUESTION.—Whether it be, or be not, competent to the 
Managers for the Commons to give evidence upon the charge in the ſixth 
article, to prove that the rent at which the defendant, Warren Haſtings, 
let the mentioned in the ſaid fixth article of c arge, to Kelleram, 
. fell into arrear and was deficient and whether, if proof were offered that 
i the rent fell in arrear immediately after the letting, the evidence would in 


that caſe be competent: „„ 

; 11 . „ MOONS een Web ED» 

E  —- - ANSWER.—The Lord Chief Baron of the Court of Exchequer de- 
| i Urered the unanimous opinion of oy udges, upon the ſaid queſtion— 
3 That it is not competent to the Managers for the Commons to give 


r 
. 
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evidence upon the charge in the fixth article, to Prove that the rent at 
1 9 85 1 3 . 3 3 = I ; 7 N 


ew) ; 
. nich the n Warren Haſtings, "a this lids nientioned in . 


10 bid — article of — Kelleram, fell into nnn 


YN 5 FR . 3790, April a7. Pacg88. 


5 QUESTION, —Wherher it be competent for the 3 "op 


the OY to put the following queltion to the witneſs, os Sk. 
article of cha x Pas « What imp̃reſſion the letting of the lands to Keh - 


1 jeram and Cu r N 
M 9 4 
| $790, April 27, 5 Pa. 301. 5 


ANSWE R.-The Lord Chief Baron of the Court of Exchequer de. 


lirered the unanimous opinion of the Judges upon the ſaid _— 
% That it is not competent to the Managers for the Commons to put the 
* following queſtion to the witneſs, upon the ſixth article of charge, viz. 
« What impreſſion the letting of the lands to Kelleram and Cullian Sing 
6 made on the minds of the inhabitants of that country” and ge E 


reaſons. 
SY 5790, April 29. Fa. 413 


VIII. UESTION.--Whether it be competent to the Managers 
for the CRE to put the following queſtion to the witneſs; upon the 
ſeventh article of charge, viz, © Whether more opprethens did * 
60 exiſt under the new  inftitution than the old?” _ . 

"TIRE: Api 29. Pa. 4 


| ANSWER=The Lord chief "REN of the Court of Exchequer a 

Lyered the unanimous' opinion of the Judges upon the ſaid queſtion 

That it is not competent to the Manag ers for or the Commons _ put the 

o following queſtion to the -witneſs, upon the ſeventh article of charge, 

* viz. Whether more oppreſſions did y exiſt under the new inſtitu⸗ 
Fe tion Foun * the old“ —and gave his reaſons. 

5 May, Pa. wh 


IX. QUESTION, —Whethev'the letter of the 1 3th. April 1781, 
can be giyen in evidence by the Managers for the Commons, to prove that 
le letter of the 5th of May 1781, already given in eyidence, relative ta 
the abolition of the Provincial Council, and the f ubſequent appointment 
te the Committee & Revenue, was falſe'in any other POO than _ 
bich is charged in the 5 article of charge? | 
1790, May 20. | P. 557. | 


ANSWER.—The Lord Chief Baron of the Court of Exchequer 8 
Are the unanimous opinion of the Judges Wen! the ſaid ques 
That it is Not competent for the Mana part of the Com- 
** mons to give any evidence on the ſevent 1 = eg to 
74 Prove that the letter of the 5th of May 1781, is falſe in any other pars 
i ron,” that ee it N 3 ben en . 
Alis 1 ons. 12 | 


5 : +3790, Jens >, Pa, 616. 


xx 
» 4, 


29 
* 8 


* 2 


FO, 00 . it 5 competent to the Managhts fos 
Lemmon to enamige the witneſs to any account of the debate a 
Nas had on che gth day of july 1778, previous to the witten minutes 
| tha 11 N coilfultation of that date? "Yo 
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n the unanimous-apiiion. of the Judges upon the ſaid queſtions. 
* That it is not 8 the Managers ir the Commons 7 e. 


2 en 2 rancis, Eſq: to any account of the debate which. 6 
e had. n the gt e 1778, previous to the written minutes, 


r upon be c conſultation of chat 3 —and gave his rea- 
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5 3 „ N og 8 3 3 i 
Wye XR QUESTION.—Whether it is N for the. Wiens fax 
- the Conimoans, in reply; to ad the witneſs, whether, between the time of 
the original 1 8 being made upon Cheit Sing, and the period of the 
3 $leaving B engal, it was at any time in his power to have reverſed | 
ar put a flop to the mand upon Cheit Sing the lame not being relative 
e n 0 originally given in evidence by the defendant! 28 5 
= 58 x. Fabry 1794, Febry. 27. Tords Minutes. 
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NSWER.The Lord Chief Juffice af the Court of Common Pleas 
Areered the unanimous opinion of the Judges upon the ſaid qudeſtian 
N e oo That it is not competent for the Managers for the Commons to ask the 
8 & vitnefe. peers between. the time of the original demand being made, 
5 * 1 upon & ing and the period of his N Bengal, it was: Wy any 
time in bis power tg hays reverſed or put a f op to .the demand upobd 

- 4, Cheit Sing, the lame not being relative to any matter grigivally 8 

** in evidence OY: che defendant,”-—and ave his reaſpns, We + 22 
% e 5 pa Lage IMG ar. 1. Lorqs Minutes, f 
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4 5 . XII. - QUESTION. ett 2 Paper rat's in the Court of Dirce- 
coras, on the 4th of November, 1783, and then referred by them to the 


| -conſideration of the 8 of the whole Court; and again read in 
the Court of e the-r9th of November, 1783, and amended, 


and ordered by them 0 5 bo ubliſned for the information of the Prax 
Prietors, can be received in evidence, in reply, to rebut the evidence given 
by the defendant, of the thanks of the Court of. Directors, fignified * 


bim on —9 28th of June, Ss | w_— 
Bos 1794, Mar. x. Lords Minutes. x5 


 ANSWER.—Whereupon/the: Lord Chief Juſtice of the Court of 
1 Pleas, having conferred with the reſt of the Judges preſent, de- 
Urered their unanimous ESO — * the ſaid queſtion, i in the negatives 


* and gave! his reaſons. 
794» Mar, I. Lond Minutes, 
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